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ACT:
Muni ci pal Law- - Encr oachnent caused by conpound
wal | --Structure not part of main building-Notice to rempve
encroachnent headed by w ong Provision of the Minicipal Act-
Convi ction under di fferent section-Legality-Calcutta
Muni ci pal Act, 1923 (Bengal |1} OF 1923), SS. 299,, 300,
488(1) (c).

HEADNOTE

The appellant was convicted by the Minicipal Mgistrate
under s. 488, read with s. 299, of the Calcutta Minicipa

Act, 1923, and sentenced to pay a fine of Rs. 75, for
failure to carry out within the specified time the terns of
a notice served on himunder S. 299 of the Act to renpve the
encroachnment caused by a conpound wall upon the road-side
land of the Municipality. Since the offending structure was
a compound wall and not sonething which was part and parce

of the main building, the offence comes under s. 300 and not
S. 299, read with s. 488 O the Act. The H gh  Court, in
revision, found that the accused was fully aware of the
nature of the accusation against himand that there was no
prejudi ce caused to himby the wong nmention of s. 299 -in
the notice in place O S. 300. It accordingly altered the
conviction into one under s. 488, read with S. 300, and
reduced the amount of fine to Rs. 50 as' required by the
secti on. On appeal to the Suprene Court it was contended
for the appellant that the conviction was bad /because (1)
the notice having been headed as under s. 299 of the Act,
the conviction under S. 300 was illegal, (2) the requisition
had not been lawfully nmade wthin the neaning O s.
488(1)(c), and (3) there was substantial prejudice to the
appel l ant inasnuch as if the conviction were under s. 299
and
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not S. 300, read with s. 488, he m ght have been entitled to
cl ai m conmpensati on

Held, that the effective part of the notice made it clear
that the requisition, which was to renpove the encroachnent

caused by the compound wall, was lawfully nade, that the
alteration of the conviction under S. 299 to one under s.
300 would not make it illegal and that, on the facts, there

was no prejudice.
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Begu v. The King-Enperor, L.R 52 I.A 191, relied on.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 60 of
1955.
Appeal fromthe judgnent and order dated the 2nd February,
1955, of the Calcutta H gh Court in Criminal Revision No.
1113 of 1954, against the judgment and order dated the 14th
Noverber, 1953, of the Court of the Sessions Judge, How ah
in Crimnal Appeal No. 185 of 1953, arising out of the
judgrment and order dated the 8th Septenber, 1953, of the
Muni ci pal Magistrate, Second Cass, Howah, in Case No.
1407C/ 1952.
Sukumar Ghose, for the appellant.
B. Sen and P. K. Chosh (for P. K Bose), for the respondent
1957. Cctober 29. The follow ng Judgnment of the Court was
del'i vered by
SI'NHA J.-This appeal on a certificate of fitness granted by
the Calcutta H gh  Court under Art. 134 (1) (c) of the
Constitution, is directed against the judgnment and order of
a Single Judge of that Court in its crimnal revisiona
jurisdiction, convicting the appellant under s. 488/ 300 of
the Cal cutta Municipal Act, 1923 (which will hereinafter be
referred to as the Act), and sentencing himto a fine of Rs.

50, in substitution of the order of -~ conviction under s.
488/ 299 of the Act, of a fine of Rs. 75, passed by the | ower
courts.

The facts found by the courts bel ow which are necessary to
be stated for the purpose of this appeal, are as follows:
The appellant who is the owner of the premises No. 10/3,
Swar nanmoyee Road, How ah, encroached upon an area of 57° x
3" of the road-side |Iand of the Howah Minicipality to which
t he
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provisions of the Act have been extended. /A notice, the
terms of which we shall set out hereinafter, was served on
the appellant to renopve the encroachnent aforesaid, and as
he failed to carry out the terns of the notice wthin the
specified tinme, the prosecution |eading up to this  appeal,
was instituted before the magi strate who, under s. 531, s
called 'Municipal Magistrate’. The Minicipal Magistrate who
tried the appellant in the first instance, ~convicted him
but on appeal, the | earned Sessi ons Judge acquitted him on
the ground that the prosecution had been launched beyond

three nonths which was the prescribed period of limtation
under s. 534 of the Act. The Miunicipality noved the Hi gh
Court of Calcutta inits revisional jurisdiction and a

Division Bench of that Court (J. P. Mtter and S. K. Sen
JJ.), set aside the order of acquittal and directed the
appeal to be re-heard, after giving the Minicipality an
opportunity of formally bringing on record certain officia
documents showing the date of +the institution of the
conplaint. The rel evant docunents were proved and exhi bited
on behalf of the prosecution in the Sessions Court and the
| earned Additional Sessions Judge confirned the conviction

and the sentence, and dism ssed the appeal. Thereupon, the
appel | ant noved the H gh Court in its revi si onal
jurisdiction. H's application in revision was heard and

di sposed of by P.N. Miukherjee J. by his order dated February
2, 1955, which is the subject-matter of this appeal. Before
him the appellant as petitioner, urged at the forefront of
the arguments, the question of limtation, and the |[earned
Judge took the viewthat the matter was now concluded in
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view of what had taken place in the H gh Court and in the
court of Session in pursuance of the order of remand passed
by the H gh Court. The learned Judge agreed with the
appel | ate court that the conplaint was not barred. The Hi gh
Court also agreed with the lower courts on their findings on
the merits, that is to say, it affirmed the finding that the
appel l ant had encroached upon the road-side Iland of the
Muni ci pal ity. The Hi gh Court accepted the argunent raised
on behal f of the appellant that on the facts found, nanely,
that the
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of fending structure was a conpound wall and not sonething
which was a part and parcel of the main building, the
offence if any, would conme under s. 300, and not s. 299,
read with s. 488 of the Act. The High Court further took
the view that as the accused was fully aware of the nature
of the accusation against him it wuld not cause any
prejudice” to himif the conviction and the sentence were
altered into those under s. 300, read with s. 488 of the
Act ,the sentence being reduced to the statutory linmt of 50
rupees. The appel lant nobved the Hi gh Court and obtained the
necessary certificate fromthe Bench presided over by the
| earned Chief ~ Justice who observed, while granting the
certificate: ~ "It ~seenms to ne to be arguable and arguable
with some forcethat such alteration of the conviction could
not possibly be correct inlaw ........ It would therefore
be arguable that a notice under section 299 to renpve a
conpound wall. unattached to any building could not be a
notice ’'lawfully given -or a requisition ’'lawfully made

within the neaning of section 488(1)(c) of the Calcutta
Muni ci pal Act, 1923. It appears to nme that the alteration
of the conviction by this Court does raise a question of |aw
which nmakes the case a fit case for further appeal to the
Suprene Court."

In this Court, the learned counsel for the appellant has
placed at the forefront of his arugnments the poi nt's
suggested in the portion/iof the I|earned Chief Justice’'s
order quoted above, but in our opinion, there is absolutely
no substance in those contentions. The alteration of the
conviction froms. 299 to s. 300, read with s. 488 of the
Act, was no alteration in the substance of° the accusation
but only in the section nore properly applicable to the
facts found. A simlar question was raised before their
Lordshi ps of the Judicial Commttee of the Privy Council in
the case of Begu v. The King-Enperor (1). It~ was argued
before their Lordships that the conviction of the appellants
before the Judicial Comrmittee under s. 201, Indian Pena

Code, w thout a charge under that section, was. a serious
departure from the procedure laid dowmm  in the Code of
Crimnal Procedure. |n that
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case the initial conviction was for nurder under s. 302 of
the Indian Penal Code, but the Hi gh Court had set aside that
convi ction and substituted a conviction under the lesser s.
201. After discussing the provisions of ss. 236 and 237 of
the Code of Criminal Procedure, their Lordships nmde the
fol l owi ng observations which fully cover the pr esent
controver sy

" A man may be convicted of an offence, although there has
been no charge in respect of it, if the evidence is such as
to establish a charge that m ght have been nmde."

It will be noticed that in the case before the Privy
Council, the alteration was not only in respect of the
section but also of the substance of the accusation, but as
the |lesser offence under s. 201, had been made out by the
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evidence led on behalf of the prosecution which was
primarily for an offence of murder, their Lordships ruled
that ss. 236 and 237 of the Code of Criminal Procedure
aut horize the Court to alter the conviction and the sentence
to be passed in respect of the offence nade out in the
evi dence. In the case in hand, it is nmanifest that the
facts sought to be proved and found by the <courts bel ow
remai ned the same even after the alteration of t he
conviction froms. 299 to s. 300, read with s. 488 of the
Act. There was, therefore, no illegality in the alteration
of the conviction under one section to the other.

It was next argued that the notice served upon the appell ant
was not |awful within the neaning of s. 488(1)(c) of the
Act, which runs as foll ows:

488(1) Whoever conmits any offence by

(c) failing to conply with any direction lawmfully given to
him or any requisition |awfully made upon hi munder any of
the sai d sections, sub-sections, clauses, provisos or rules,
shall ~be punished:. ... 0. . o . . "

The substantive portion of the notice is in these terns:
"Take notice that you are hereby required by the Minicipa
Conmi ssi oners of How ah, within
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thirty days from the date of service of this notice to
renove the encroachnment caused by a compound wall rmeasuring

57'-0" x 3"-0" upon Swarnanmoyee Road attached to premnises
No. 10/3 and that in default, the provisions of the above
Act will be enforced.”

This notice is headed as under s. 299 of the Act. It is no
-more in controversy, as found by the courts below, that the
of fending part of the structure conmes under s. 300 which
refers to a wall, etc., not beinga portion of a building or
fixture, as contenmplated in s. 299. The contention now has
narrowed down to this that the notice having been headed as
under s. 299 of the Act, (the conviction under s. 300 is
illegal, because, it is further argued, the requisition had
not been 'lawfully nade’. According to this argunment, the
requisition would have been 'lawfully nmade’, if the ‘notice
had been headed as under s. 300. Hence, the |label given to
the notice makes all the difference between a requisition
"lawmfully mmde’ and a requisition not so nade. In our
opi nion, this argunment has only to be stated to be rejected.
It is the substance and not the formof the notice that has
to be regarded. The effective part of the notice quoted
above, |eaves no doubt in the m nd of the parties concerned
that the requisition is to renopve the encroachnment caused by
the conmpound wall. As it has not been contended that the
appel l ant had not received the notice, and “it 1is commoDn
ground that the appellant had not carried out the terns of
the notice, there cannot be the Ileast doubt that the
appel l ant has incurred the penalty under s. 488(1)(c),  read
with S. 300. It must, therefore, be hel d t hat
not wi t hst andi ng the label given to the noti ce, t he
requisition bad been |lawfully nmade in the sense that the
appel | ant had made the encroachment conpl ai ned of, and that
the Municipality was entitled to call upon himto renove the
encroachment . The appellant was bound to <carry out the
ternms of the requisition, and as he admittedly failed
therein, he had incurred the penalty of the |aw.

It was next sought to be contended that there was
substantial prejudice to the appellant inasnuch as if
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the conviction were under s. 299 and not s. 300, read with
s. 488, he may have been entitled to claim conpensation

There are several answers to this contention. 1In the first
instance, he hinmself invited the High Court to interfere
with the order of conviction passed by the | ower courts. |If

the Hi gh Court has set right the technical defect, as it was
bound to do when the matter had been brought to its notice,
the appellant has no just grievance, keeping in view the
fact that the anount of fine has been reduced as a result of
the alteration in the section. Secondly, if he has any
rights to claimconmpensation in a civil court the judgnent
and order of the crimnal court is wholly irrelevant; and
thirdly, the prejudice nust have reference to any
irregularity in the trial of the case. It has not been
shown that the appellant had, in any way, been prejudiced in
the trial of the case as a result of the alteration in the
section, that is to say, that he was deprived of sone
opportunity to make a proper defence to the prosecution if
the right section had been naned in the notice or in the

charge, if any. Nor has he been able to show that he was
msled as a result of any such technical error.
Lastly, it was sought to be made out that the prosecution

itself was beyond tinme. This contention was attenpted to be
made good wi th reference to the additional evidence adduced
at the appellate stage as a result of the direction of the
Hi gh Court when the case cane before it on the first
occasi on, as nentioned above.  I'n our opinion, there is no
substance in'this contention because as pointed out by the
| earned Additional Sessions Judge, the additional evidence
pl aced before the Court puts the nmatter beyond al
reasonabl e doubt that the conplai nt-had been |lodged in tine
before the rel evant authority.

In view of these considerations, it nmust be held that there
is no nmerit in this appeal. It is, accordingly, dismssed.
Appeal dism ssed.
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