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ACT:

U P. Imposition of Ceiling on Land Hol di ngs Act 1960-
Section 5(6)-Scope of-Gft of property for |ove and
affection-1f could be said to be a . transfer for
consi derati on.

Wirds and phrases-"Consideration."-'Adequate"-"G ft"-
"Transfer"-Meanin of.

Interpretation-Wrds of everyday use-How interpreted.

HEADNOTE

Sub-section 6 of section 5 of the U P. Inposition of
Ceiling on Land Holdings Act, 1960 as it stood at the
relevant time provided that in . determning the ceiling area
any transfer of |and made after January, 24, 1971 shoul d be
ignored and not taken into account. Cause (b) of the
proviso to sub-section 6 which carves out - an exception
states that the sub-section shall not apply to-a transfer
proved to the satisfaction of the Prescribed Authority to be
in good faith and for adequate consideration under an
irrevocable instrunent. Explanation 1l to this proviso
pl aces the burden of proof that a case fell within clause
(b) of the proviso is on the party claimng its benefit.

On January 28, 1972 the donor gifted away certain | ands
in favour of his grand-daughter, the appellant, daughter of
a pre-deceased son.

The gift having been nmde after the prescribed date,
the Prescribed Authority ignored the gift for purposes of
section 5 (6) of the Act.

On appeal, the District Judge gave a finding in favour
of the appellant holding that the gift was bona fide having
regard to the circunstances in which it was nade and that it
could not be held invalid nerely because it was executed
after the due date of January 24, 1971

Purporting to follow one of its earlier decisions, the
Hi gh Court held that a gift not being a transfer for
consi deration, had to be ignored under the provisions of the
Act and that a gift being a gratuitous transfer made out of
| ove and affection fell outside the purview of clause (b) of
the proviso.

On behal f of the appellant it was contended that a gift
could not be said to be a transfer wthout consideration
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because even | ove and affection may
240

provide sufficient consideration and hence the condition
regardi ng adequate consideration would not apply to a gift.

Di sm ssing the appea
N

HELD: It is a well settled rule of construction of
statutes that where the definition of a word has not been
given in an enactnment it rmust be construed in its popul ar
sense if it is a word of every day use, that is, the sense
in which people conversant with the subject-matter wth
which it deals would attribute to it. Simlarly if the
| anguage used is clear and explicit, the provision cannot be
reduced to a nullity by reading into it a neaning which it
does not carry. [246B]

In the instant case therefore, the word "transfer"
being a termof well-known legal significance with well
ascertained incidents  the legislature did not consider it
necessary to define it separately. It is used in the sense
in which'itis used in the Transfer of Property Act. [245 G

CI.T., Andhra Pradesh v. Ms. Taj Mhal Hotel,
Secunderabad [1972] 1 SSC R~ 168 and Union of India v.
Sankal Chand Himatlal Sheth and Anr. [1978] 1 S.C R 423
appl i ed.

Keats v. Lewis [1911] A C. 641 referred to.

A conspectus @ of the neaning of the term"gift" is that
it is a transfer | which does not contain -an elenent of
consideration in any shape or form -~ Were in respect of a
gift there is a benefit neasurable in ternms’ of noney the
transaction ceases to be a gift and assunmes a  different
colour. Yet another salient feature of a gift is that |ove,
affection and nany other factors may constitute the notive
for the gift and nmay enter into theintention of the donor
making a gift, but none of these can be held to be |ega
consi deration, as understood by law. [251 G H 252F]

"Consi deration” means a reasonabl e equival ent or other
val uabl e benefit passed on by the prom sor to the prom see
or by the transferor to the transferee. Wen ‘the term
consideration is qualified by the word "adequate" it makes
it sufficient and valuable having regard to the facts,
ci rcunst ances and necessities of the case. [251 F]

The word "transfer for adequate consideration" used in
clause (b) of the proviso excludes a transaction, which is
inthe nature of a gift and which is without consideration
[252 E]

The argunent that if the Ilegislature intended to
exclude gifts clause (b) of the proviso woul d have expressly
said so and by not excluding it nust be deened to have
included a gift is without force particularly in the face of
the clear and unanbi guous |anguage of the proviso. /Every
| egislature has its owmn technical device to express its
i ntendnent. Express exclusionis not the only nethod of
conveying the Ilegislative intent there may be ot her methods
or devices by which a legislature expresses its intent;
nanely, by using expressions, which would exclude a
particul ar transacti on by necessary intendnent. This is what
is done in enacting clause (b) of the proviso. [252 G H]

241

The legislature has made its intention clear that a
gift is excluded by qualifying the word "consideration"” with
the adjective "adequate". [252 H

By using the word "adequate" to qualify the word
"consideration" the legislature has ruled out gifts fromthe
ambit of clause (b) of the proviso. [253

The words "adequate consideration" clearly postulate
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that consideration nust be capable of being neasured in
terns of noney, having regard to the market price of the
property, the wvalue that it may fetch if sold, the value of
simlar lands situate in the vicinity and so on. [253 B]

The argument that since in the case of a gift there is
no question of consideration, the woirds for "adequate
consideration” in the 3rd part of clause (b) of the proviso
are inapplicable and should, therefore, be ignored is
opposed to the well known rule of interpretation that
Courts, while interpreting statutes, must not legislate. A
| egi sl ature does not use words without any intention and
every word used by the |egislature nust be given its due
inmport. The intention of the legislature in using the words
"adequat e consideration" is to exclude any transaction which
is not for adequate consideration. Even if a sale is bona
fide if to but consideration s inadequate, the transaction
woul d fall beyond the protection of clause (b) of the
provi so. [253 E-F]

Debi /Saran Koiri and Anr. v. Nandlal Chaubey and O's.
A l.R 1929 Patna 591 and Kul asekaraperunal v. Pathakutty
Thal evanar _and Os. A 1.R 1961 Madras 405 approved,

The words "adequate consideration" carry a well-known
| egal significance and, therefore, convey the same meaning
and inport in whichever ~statute they are wused unless a
contrary intention appears fromthe | anguage enpl oyed by the
| egislature in a particular Act. [256 E-F]

Tul sidas Kilachand v. The Conmissioner of Incone-tax
Bonbay City I, [1961] 3 S.C.R 351, referred to

Fateh Mohamred « v. District  Judge [Cvil Wit Petition
No. 915 of 1975, decided on 10-7-78] overrul ed.

An explanation nerely widens the scope of ‘the main
section and is not neant to carve out a particul ar exception
to the main section. The words adm ssion, acknow edgment,
relinqui shment or declaration used in Explanation |, do not
absol ve the party concerned from proving that the transfer
should be executed in good faith and for adequate
consi deration. [256 E-F]

However | audabl e the object of the donor in gifting the
property to his grand-daughter (particularly in t he
circunstances of this case) may be and whatever _hardship
m ght ensue to the donee by applying the provision, the gift
fails if it does not fulfil the other essential requirenents
of the section. The act was enacted to inplenent one of the
Directives contained in Part |V of the Constitution and if
inthis process a fewindividuals suffer-that -~ cannot be

hel ped, for, individual interests nust yield to the |arger
interests of the community. [258 D F]

242

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 775 of
1981.

Appeal by Special Leave fromthe Judgnent and Order
dated 21.12.78 of the H gh Court of Alahabad in CMWP.
No. 12602/ 77.

S. N. Kacker and Prem Mal hotra for the Appellant.

O P. Rana and S. Dikshit for the Respondent.

The Judgrment of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
agai nst a judgnent dated Decenber 21, 1978 of the All ahabad
H gh Court allowing the wit petition filed by the State of
U. P. before the Court.

The case arose out of an order passed by the Prescribed
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Authority under the U P. Inposition of Ceiling on Land
Hol di ngs Act, 1960 (hereinafter referred to as the "Act’),
as anended uptodate, by which the said Authority rejected
the claim of the petitioners on the basis of a gift which
had been executed by her grandfather by a registered
docunent dated January 28, 1972. The Act was passed as far
back as 1960 but by virtue of an anendnent, being U. P. Act
No. 18 of 1973, section 5 was introduced which placed a
ceiling on any tenure holder to hold land in excess of the
ceiling area fixed wunder the Act. Section 5 contained
various sub-sections but in the instant case we are
concerned only wth sub-section (6) as also clause (b) of
the proviso to the said sub-section. By another anmendnent,
being U P. Act No. 2 of 1975, which was given retrospective
operation with effect from8.6.1973 Explanation |, alongw th
its sub-clauses, was added to sub-section (6) of section 5.

The decision  in the present case turns upon the
interpretation of sub-section (6) of s. 5 and the proviso
therein in order to determne the validity of the deed of
gift said to have been executed by Chunni Lal Bhatiya, the
grandfat her of - the petitioner Sonia and respondent No. 4
before the District Judge.

To begin with, we mght like to state here that the
facts of the case undoubtedly reveal that if the provisions
of the said sub-section (6) were to apply it would work
serious hardship to the petitioner but as we are concerned
with interpretation of an inportant statute the mere fact
that a correct interpretation may lead to hardshi p woul d not
be a valid consideration for distorting the | anguage of the
statutory provisions.

243

Before we proceed to exanine the relevant provisions,
it my be necessary to give a resume of the facts of the
case. Chunni Lal Bhatiya had two sons, Sudesh and Mahesh and
a daughter Snmt. Sarla, On 14.9:1969  Chunni Lal executed a
regi stered deed of gift in respect of 110 bighas in favour
of his son, Sudesh. A nonth |ater, another deed of 'gift was
executed in favour of his son, Sudhir. So far as 'these two
gifts are concerned, as they were nmade before the amendnent
of the Ceiling Act, their validity was beyond question and
they are not the subject-matter of —any dispute in the
present case. On January 28, 1972 Chunni Lal executed a gift
in respect of 80 bighas in favour of his grand-daughter,
Soni a (daughter of Mahesh.) It appears that a serious
m sfortune had befallen Chunni Lal in that he lost his two
sons, Sudesh and Mahesh, who were serving in the Air Force
and died in tw different air crashes. As Chunni Lal wanted
to make sufficient provision for his grandsons and grand-
daughter, he executed the three gifts.

The gift executed in favour of Sonia is the subject-
matter of the dispute in the instant case. The Prescri bed
Authority held that as the gift was made after the due date,
i.e. 24.1.1971, as prescribed by sub-section (6) of 's. 5,
the transfer would have to be ignored. Against the decision
of the Prescribed Authority, the appellant filed an appea
before the District Judge being the Appellate Authority, and
assailed the finding of the Prescribed Authority. The
District Judge, after hearing the parties, canme to a clear
finding that the gift was a bona fide one having regard to
the circunmstances in which the transfer was nade and nerely
because it was executed after the due date (24.1.1971) it
could not be held to be invalid. Thereafter, the State of
UP. filed awit petitionin the Hgh Court which was
allowed following a Division Bench decision of its Court in
Fateh Mohanmmad v. District Judge which had held that a deed
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of gift not being a transfer for consideration had to be
i gnored under the provisions of the Act. Hence, this appea
bef ore us.

The finding of the District Judge that the gift was a
bona fide one has not been chall enged by M. Rana, appearing
for the respondent, who however argued that the said gift
itself was not covered by the Explanations laid down in the
proviso to the said sub-section (6) of s. 5 of the Act. Thus
the only question for deternmination in the instant case is
the legal effect of the prohibition contained in sub-section
(6) and clause (b) of its proviso. In order to
244
understand the scope and  anbit of sub-section (6) and its
proviso, it nmay be necessary to extract the relevant
portions of sub-section(6) and Expl anati ons concerned: -

"6. In determning the ceiling area applicable to

a tenure-holder, any transfer of land nade after the

twenty fourth day of January, 1971, which but for the

transfer woul d° have been ~declared surplus [|and under
this Act, shall be ignored and not taken into account:
Provided that nothing in ~this sub-section shal

apply to:-

"(b) a transfer approved to the satisfaction of
the prescribed authority to be in good faith and for
adequate consideration and under an i rrevocabl e
instrument not being a benani transaction or for
i medi ate or ‘deferred benefit~ of the tenure-hol der or
ot her menbers of his famly.

Expl anati on |- For the purposes of this sub-
section, the expression transfer of land nmade after the
twenty fourth day of January, 1971, includes:-

(a) a declaration of a personas a co-tenure nade
after the twenty-fourth day of January, 1971 in a
suit or proceeding irrespective of whether such
suit or proceedi ng was pendi ng on or was
instituted after the twenty fourth day of 'January,

1971;
(b) any adm ssion, acknow edgenent, relinquishnent or
declaration in favour of —a personto the Ilike

effect, made in any other deed or instrument or in

any ot her manner."

"Expl anation |Il-The burden of proving that a case
falls within clause (b) of the proviso shall rest with
the party claimng its benefit."

The substantive provision which is contained in sub-
section (6) clearly provides that any transfer after the
24t h of January 1971 woul d have to be ignored and not taken
into account in determning the surplus area. Cause (b) of
the proviso to sub-section (6) (hereinafter referred to as
"clause (b) of the proviso') however, carves  out an
exception to the general rule contained in sub-section (6)
and
245
Expl anation Il places the burden of proving the fact, that
the case falls within the protection of clause (b) of the
proviso, on the party relying on the transfer and claim ng
its benefit. A careful analysis of clause (b) of the proviso
woul d reveal that it requires the followi ng conditions to be
fulfilled before a transfer can seek its protection

(1) that the transfer nust be in good faith,

(2) that it nust be proved to be in good faith to the

sati sfaction of the Prescribed Authority,

(3) that it should be for adequate consideration and

under an irrevocable instrument, and
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(4) that it should not be in the nature of a benam
transaction for imrediate or deferred benefit of
the tenure hol der or other nmenbers of his famly.

It is manifest that if these conditions are satisfied
and proved to the satisfaction of the Prescribed Authority
then the burden which lies on the claimant under Expl anation
Il would have been discharged and the transfer woul d not be
i gnored but would fall under the protective wunbrella
contained in clause (b) of the proviso. It nay be noticed
that the legislature in its wi sdomhas neither defined the
word 'transfer’ in any of the definitions of the Act nor has
clarified it. The primary object of the Act is to prevent
the tenure holders fromevading the Law of Ceiling by naking
fictitious transfers even by registered docunents either
before or after the due date so as to evade the provisions
of the Act and thus frustrate the very object and the socia
purpose for which the Act had been passed. In these
ci rcunmstances, therefore, the word 'transfer’ has obviously
been used by the legislature in the general sense of the
termas  ‘defined in the Transfer of Property Act, which is
the statute that governs all~ transfers of novable or
i movabl e properties. In other words, the word ’'transfer’
being a termof well-known Iegal significance having well
ascertained incidents, the legislature did not think it
necessary to define  the term ’'transfer’ separatel y.
Simlarly, the word ’'consideration’” also being a term
conmonly used to denote contracts, sales and transactions,
has been used in the same sense, that is to say, as defined
by s. 2(d) of the Contract Act.

It is well settled that whenever the legislature uses
certain terns or expr essi ons of wel | - known | ega
significance or connotation the courts must- interpret them
as used or understood in the popul ar
246
sense. In the case of C1.T. Andhra Pradesh v. Ms. Taj
Mahal Hotel, Secundrabad this Court while laying down
gui delines for holding how a particul ar expression has been
defined, observed as foll ows: -

"Now it is well settled that where the definition
of a word has not been given, it nust be construed in
its popular sense if it is a word of every day use.
Popul ar sense neans "that sense whi ch peopl e conversant
with the subject matter with which the statute is
dealing, would attribute to it".

Lord Atkinson in Keats v. Lewi s observed as follows:

"In the construction of a statute it is, of
course, at all tines and wunder all  circunstances
perm ssible to have regard to the state of things
existing at the tinme the statute was passed, and to the
evils, which as appears fromits provisions, it was
designed to renedy. If the words are capable of one
nmeani ng alone then it nust be adopted, but if they are
susceptible of wder import, we have to pay regard to
what the statute or the particul ar piece of |egislation
had in view"

These observations are fully applicable to the present
Act which has for its object renedying the evil of evading
the ceiling law by the large |andhol ders by executing sale
deeds or other instrunents so as to escape the consequences
of the law. In Union of India v. Sankal Chand H matlal Sheth
& Anr. Chandrachud, J., as he then was, observed as
foll ows: -

"The normal rule of interpretationis that the
words used by the legislature are generally a safe
guide to its intention. Lord Reid in Westm nster Bank
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Ltd. wv. Zang [1966 A C. 182] observed that "no
principle of interpretation of statutes is nore firmy
settled than the rule that the Court nust deduce the
intention of Parlianent from the words wused in the
Act." Applying such a rule, this Court observed in S
Nar ayanaswam v. G Panneersel vam (AR
247

1972 SC 2284 at 2290) that "where the statute’s neaning
is clear and explicit, words cannot be interpol ated."

"But, if the provision is clear and explicit, it

cannot be reduced to a nullity by reading into it a

meani ng which it does not carry."

Agai nst this background we have now to consider the
real intention of the words "transfer for adequate
consi deration" as wused in- clause (b) of the proviso. The
Hi gh Court has held that although the deed of gift is a
transfer but as it is a transfer w thout any consideration
therefore such a transfer does not fulfil one of the
essential . ingredients nmentioned in clause (b) of the
provi so, nanely, that it ~should be  for consideration. The
H gh Court has further ~heldthat its viewis reinforced by
the word ' adequate’ which qualifies the word ’consideration’
whi ch conpletely rules out a transfer "in the nature of a
gift. The Hi gh Court ‘was of the view that a transfer of
property by way of a gift being a purely gratuitous transfer
made out of |ove and affection or for the spiritual benefit
of the donor, falls' conpletely beyond the anbit of clause
(b) of the proviso and, therefore, has to be ignored under
the provisions of the said sub-section (6) of s. 5 of the
Act .

M. Kacker, appearing for the appellant, assailed the
view taken by the Hi gh Court on the ground that the Hi gh
Court has given a very restricted neaning to the term
"transfer for adequate consideration’ by limting the inport
of the word ’'consideration’. —He argued in the first place
that a gift cannot be said to be a transfer without
consi derati on because even love and affection, ‘spiritua
benefit or other factors of simlar nature nmay provide
sufficient consideration for the gift. Secondly, it was
argued that even if a gift was a transfer wthout
consi deration and was intended to be excluded by clause (b)
of the proviso, then there should have been an _express
i ndication of the same in the provisions of clause (b) of
the proviso by expressly excluding gifts. Another facet of
this argunent advanced before us by M. Kacker was that as
gift has not been expressly excluded by clause (b) of the
proviso, we should be persuaded to hold that the conditions
regardi ng adequate consideration would not apply to a gift
as a gift, was a transfer w thout consideration and if other
conditions were satisfied a gift would also fall within the
purview of clause (b) of the proviso. W have given our
anxi ous consi deration to the argunents put forward
248
by M. Kacker and although the argunents are extrenely
attractive yet we find ourselves unable to agree with the
sane.

To begin wth, it may be necessary to dwell on the
concept of gift as contenplated by the Transfer of Property
Act and as defined in various |egal dictionaries and books.
To start with, Black’s Law Dictionary (Fourth Edition)
defines gift thus:-

"A voluntary transfer of personal property without
consi deration. A parting by owner with property without
pecuni ary consideration. A voluntary conveyance of
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I and, or transfer of goods, from one person to another
nmade gratuitously, and not wupon any consideration of
bl ood or noney."
A simlar definition has been given in Wbster’s Third New
International Dictionary (Unabridged) where the author
defines gift thus:

"Sonething that is voluntarily transferred by one
person to another w thout conpensation; a voluntary
transfer of real or personal property wthout any
consi deration or wthout a valuable consideration-
di stingui shed fromsale."

(Enphasi s ours)

Vol unme 18 of Words & Phrases (Permanent Edition) defines
gift thus:

"A'gift’ isa voluntary transfer of property
wi t hout conpensation or any consideration. A ’gift’
means a voluntary transfer of property from one person
to anot her w t hout consideration or compensation.”
(Enphasi s ours)

In Hal shury*s Laws of England (Third Edition-Volune 18)
whil e detailing the nature and kinds of gift, the follow ng
statenment is nmade:

"Agift inter vivos (a) may be defined shortly as
the transfer of any property from one person to another
gratuitously. 'Gfts then, or grants, which are the
ei ghth nethod of transferring personal property, are
thus to be distinguished fromeach other, that gifts
are always grat ui t ous, grants are upon  sone
consi derati on or equival ent .

249

Thus, according to Lord Halsbury's statenent the
essential distinction between a gift and a grant is that
whereas a gift is absolutely gratuitous, grant is based on
sone consideration or equivalent. Sinmilarly in Volume 38 of
Corpus Juris Secundum it has been <clearly stated that a
gift is a transfer wthout consideration and in this
connection while defining the nature and character of a gift
the author states as follows:

"A gift is commonly defined as a voluntary
transfer of property by one to —another, wthout any
consi deration or conpensation therefor. Any piece of
property which is voluntarily transferred by one person
to another w thout conpensation or consideration. A
gift is a gratuity, and an act of generosity, and not
only does not require a consideration but there can be
none; if there is a consideration for the transaction
it isnot agift."

It is, therefore, clear fromthe statenment made in this
book that the concept of gift is dianetrically opposed to
the presence of any consideration or conpensation. A gift
has aptly been described as a gratuity and an- act of
generosity and stress has been laid on the fact that if
there is any consideration then the transacti on ceases to be
agift. Before closing this aspect of the matter we mght
also refer to the definition of consideration given in

vari ous books. Bl ack’ s Law Di ctionary defi nes
"consi deration’ thus:
"Consideration" is not to be confounded wth

notive. Consideration means somrething which is of val ue
inthe eye of the law, noving from the plaintiff,
either of benefit to the plaintiff or of detrinent to
t he defendant"."
This is the view expressed in 2 QB. 851. Sinmlarly, at p.61
in the sane volume, the words 'adequate consideration’ have
been defined thus: -
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"One which is equal, or reasonably proportioned,
to the value of that for which it is given. Fair and
reasonabl e under circunstances."

(Enphasi s ours)

Webster’s Third New I nt er nati onal Di ctionary
(Unabri dged) defines, consideration’ thus:
"Sonet hing that is legally regarded as the

equi valent or return given or suffered by one for the
act or pronise of another."
250
And the word ’'adequate’ has been defined in the same vol une
at page 25 thus:

"Legally sufficient: such as is lawfully and
reasonably sufficient"

Simlarly, in words and Phrases (Pernmanent Edition-vol une 2)
the word ' adequate’ has been defined at p.545 thus:

" Adequate’ neans fully equal to requirements or
occasi ons, comensurate, but in its primary and nore
popul'ar significance not hing can be said to be
"adequate’ which is not” equal to what 1is required,
suitable to the case  or occasion, fully sufficient,
proportionate, and satisfactory."

And when wused to qualify consideration, it has been defined
thus: in the sanme vol unme-at p.545:

"Fair consideration in noney or noney’'s worth" is
consi deration which wunder all circunmstances is honest,
reasonable, and free from suspicion, whether or not
strictly 'adequate’ or 'full’."

(Enphasi s suppli ed)
" Adequat e Consi deration’ has been further defined as follows
in the same volunme at p.553:-

"Adequat e consideration" generally is one which is
a fair equi val ent in val ue for benefit
obtained................

" Adequat e consideration’ required in action for
specific performance nerely nmeans that contract price
nust be substantially just and fair valuation under al
ci rcunst ances. "

(Enphasi s suppl i ed)

In Volume 17 of Corpus Juris - Secundum-(p.420-421 and
425) the inmport of ’'consideration” has been described
thus: -

"Various definitions of consideration areto be
found in the textbooks and judicial opinions.” A
sufficient one, as

251
stated in Corpus Juris and which has beenquoted and
cited with approval is, "a benefit to the party
promsing, or a loss or detrinment to the party to whom
the promise is made...............

At common law every contract not under sea
requires a consideration to support it, that is, as
shown in the definition above, sone benefit to the
prom sor, or some det ri ment to the
promsee.................

There is a sufficient consideration for a prom se
if there is any benefit to the promisor or any
detrinment to the promisee.......... It may be laid down
as a general rule, in accordance wth the definition
gi ven above, that there is a sufficient consideration
for a promise if there is any benefit to the prom sor
or any loss or detrinent to the prom see."

The gist of the term’consideration’ and its |ega
significance has been clearly sumed up in s. 2(d) of the
Contract Act which defines ’consideration’ thus:
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"When, at the desire of the prom sor, the prom see
or any other person has done or abstai ned from doing,
or does or abstrains fromdoing, or pronises to do or

to abstain from doing, somet hi ng, such act or
abstinence or promse is called a consideration for the
prom se. "

From a conspectus, therefore, of the definitions
contained in the dictionaries and the books regarding a gift
or an adequate consideration, the inescapable conclusion
that follows is that ’consideration’” nmeans a reasonable
equi valent or other valuable benefit passed on by the
promsor to the promsee or by the transferor to the
transferee. Simlarly, when the word ’'consideration’ is
qualified by the word 'adequate’, it nmakes consideration
stronger so as to nmake it sufficient and valuable having
regard to the facts,” circunstances and necessities of the
case. It has also been seen fromthe discussions of the
various authorities menti oned . above that a gift 1is
undoubt edl'y a transfer which does not contain any el enent of
consi deration in any shape or form In fact, where there is
any equivalent or benefit neasured in ternms of nobney in
respect of a gift the transaction ceases to be a gift and
assunes a different colour: It has been rightly pointed out
in one of the books referred to above that we should not try
to confuse the notive or the purpose of naking a gift with
the consideration which is the subject matter of the gift.
Love, affection, spiritual benefit and nany ot her
252
factors may enter in. the intention of the donor to nmake a
gift but these filial —considerations cannot be called or
held to be legal considerations as understood by law. It is
mani fest, therefore, t hat t he passi ng of nonet ary
consideration is conpletely foreign to the concept of a gift
having regard to the nature, character and the circunstances
under which such a transfer takes place. Furthernore, when
the legislature has used the word "transfer’ it at once
i nvokes the provisions of the Transfer of Property Act.
Under section 122 of the Transfer of Property Act, gift is
defined thus:

"G ft’ is the transfer —of certain existing
novabl e or immovable property wmade voluntarily and
wi t hout consideration, by one person, called the donor,
to another, called the donee, and accepted by or on
behal f of the donee.

Such acceptance nust be nmade during the lifetime
of the donor and while he is still capable of giving.

If the donee dies before acceptance, the gift is
void."

Thus, s. 122 of the Transfer of Property Act clearly
post ul at es t hat a gift nust have t wo essentia
characteristics-(1) that it nmust be nade voluntarily, and
(2) that it should be w thout consideration. This is apart
fromthe other ingredients |ike acceptance, etc. Against the
background of these facts and the wundisputed position  of
law, the words, "transfer for adequate consideration’ used
in clause (b) of the proviso clearly and expressly exclude a
transaction which is in the nature of a gift and which is
wi t hout consideration. Love and affection, etc., may be
notive for making a gift but is not a consideration in the
| egal sense of the term As regards the argunment of M.
Kacker that if the legislature intended to exclude gifts,
cl ause (b) of the proviso should have expressly said so; the
answer is very sinple. Every legislature has its own
technical or legal device to express its intendnent. Sone
| egi sl atures may have chosen to expressly exclude gift as
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M. Kacker says but that is not the only nethod of conveying
the legislative intent. There nmay be other nmethods or
devices by which the Ilegislative intent can be expressed,
nanmely, by wusing such expressions which would expressly or
by necessary intendnent exclude a particular transaction

This method seens to have been adopted by the legislature in
enacting clause (b) of the proviso. In fact, the legislature
has made its intention clear that gift 1is excluded by

qualifying the word ' consideration’ by the adjective
"adequate’ . Assuming that |ove and affec-

253

tion, spiritual benefit or simlar other factors nmay anount
to a consideration for ‘the gift, the word 'adequate’ is

whol Iy inapplicable to and inconsistent with the concept of
a gift because it is inpossible to neasure |ove and
affection, the sentinments or  feelings of the donor by any
standard yardstick or~ baroneter. The words ’'adequate
consi deration’ clearly postulate that consideration nust be
capabl e of being nmeasured in terns of noney value having
regard to the market price of the property, the value that
it may fetch if sold, the value of simlar lands situated in
the vicinity, so on and so forth. In the instant case,
therefore, in our opinion, the legislature by using the word

"adequate’ to qualify the wor d 'consi derati on’ has
conpletely ruled out and excluded gift fromthe anbit of
clause (b) of the proviso. In these circunstances,

therefore, the argument of M. Kacker that by not expressly
excluding gift, «clause (b) of the proviso ‘includes gift
cannot be accepted particularly in the face of the clear and
unanbi guous | anguage used by clause (b) of the proviso in
descri bing the nature of the transaction as one for adequate
consi derati on.

We now deal with the second linb of the argument of M.
Kacker that as in the case of a gift there is no question of
a consideration, we should holdthat the 3rd part of clause
(b) of the proviso which contains the words ’'for adequate
consideration’ is inapplicable.and ignore the sane. This
argunent is dianetrically opposed to the well-known rule of
interpretation that courts in interpreting statutes nust not
interpolate or legislate. It is_ well settled that a
| egi sl ature does not waste words w thout any intention, and
every word that is used by the legislature nust be givenits
due inport and significance. In the instant case, the words
"adequat e consideration’ have undoubtedly a well recognised
concept and, as indicated above, the intention was to
exclude any transaction which is not for adequat e
consideration. Not to speak of a gift but even if a sale is
found to be bona fide but the consideration is inadequate,
for instance, where the property has been sold for a nom na
price or below the market value, the transaction would fal
beyond the protection given by clause (b) of the proviso.
Qur attention has been drawn by M. Kacker to a single Bench
decision by Banerji, J, in Fateh Singh v. State of Utar
Pradesh & O's where the |earned Judge had taken the view
that the definition of a transfer given in clause (b) of the
proviso included a gift because a gift also could not be
said to be a transfer wi thout consideration even though
254
consi deration may not be weighed in terms of noney. The
| earned Judge in taking this view had obviously fallen into
error of confusing what was the notive or the reason for the
gift as being a legal consideration of it. It has already
been pointed out that in considering the nature of a gift
one should not confuse the notive, which may be |ove and
affection, or spiritual benefit, with valuabl e consideration
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which has to be either in the shape of a npbney conpensation
or equivalent of the sane. It is true that in every gift the
donor has a particular notive and objective or a reason to
part with his property in favour of the donee, the reason

being, in sone cases, |ove and affection where the gift is
in favour of a relation or friend, or spiritual benefit in
ot her cases but this will be the i mediate notive for naking

the gift and cannot be regarded as a consideration for the
gift because the very concept of gift is based on a purely

gratui tous consideration. The Division Bench of t he
Al | ahabad High Court in the case referred to above has
rightly overruled the view of Banerji, J,, on this count. In

fact the matter has been considered by other Hi gh Courts who
have consistently taken the viewthat a gift is a transfer
wi t hout consideration, love and affection being only the
notive for making the transfer. In Debi Saran Koiri & Anr.
v. Nandal al Chaubey and” O's. while elucidating the nature
and character of a gift Sahay, J. made the follow ng
observati ons:

"Now, S. 122, T.P. Act defines "gift" as a
transfer —of certain existing novable or imovable
property made voluntarily and w thout consideration, by
one person, called the donor, to another, called the
donee, and accepted by or on behal f of the donee.™

"To ny mnd consideration in 'S. 122, T.P. Act,
nmeans val uable /consideration and ‘not consideration in
the shape of conferring spiritual benefit to the donor
If valuable consideration be not the consideration
referred to in S 122, | fail to wunderstand how any
gift can be nmade wi thout consideration at all. There
nust be some sort of consideration in every gift, for
i nstance, a consi deration of an expectation of
spiritual or noral benefit or consideration of \|ove and
affection. Such considerations are  not considerations
contenmplated in S.  122. The  consideration there
contenpl ated must be valuable consideration, that 1is
consi deration either of noney of nobney's worth".
(Enphasi s suppl i ed)

255

I n Kul asekaraperumal v. Pathakutty Thalevanar & Os.
Jagadi san, J. mmde the classic observations which my be
extracted thus: -

"Agift is essentially a gratuitous transfer.
Conpl et e absence of consideration marks the transfer as
agift and differentiates it froma grant."

The | earned Judge has rightly pointed out that conplete
absence of consideration is the min hallmark which
di stinguishes a gift from a grant or for that matter other
transacti ons which may be for valuable or adequate
consideration. W find ourselves in conplete agreenent with
the observations made by Jagdi san, J. in Kul asekaraperumal’s
case (supra) and Sahay, J. in Debi Saran’s case ('supra)
which correctly represent the character and nature of the
gift as contenplated by |law Banerji, J. in Fateh Singhs
case (supra) seens to have relied heavily on Explanation |
of sub-section (6) of s. (5 of the Act which refers to a
declaration of a tenure holder nmade in a suit or any
admi ssi on, acknow edgenent, relinquishnent, etc., made in
any other deed or instrument in order to reinforce his
conclusion that clause (b) of the proviso did not exclude a
gift. Wth due respect, here the |earned Judge conpletely
failed to appreciate the scope of clause (b) of the proviso
and Explanation |. It is well settled that an Expl anation
nerely wi dens the scope of the nmain section and is not neant
to carve out a particular exception to the contents of the
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main section. Thus, even if the words ’relinquishment,
adnmi ssion or declaration’ are used in Explanation |. the use
of such words do not absolve the party concerned from
proving the essential ingredients laid down in clause (b) of
the proviso, nanely, that the transfer should be executed in
good faith and should be for adequate consideration

What ever be the nature of the declaration, acknow edgenent,
reli nqui shnent, adequacy of consideration has to be proved
in any case. Thus, in our view, the Division Bench was fully
justified in overruling the view of Banerji, J. in regard to
the interpretation of the Explanation al so.

Finally, we would like to nention that the matter is no
longer res integra but s fully covered in principle by a
deci sion of this Court in Tulsidas Kilachand v. The
Conmi ssi oner of | ncome-t ax, Bonbay Cty 1, wher e
Hi dayatul l ah J, speaking for the Court observed as follows: -

"It remains to consider whether there was a
adequate consideration for the transfer. Reliance has
been pl aced

256

only-upon love and “affection. The words "adequate

consi deration" denote consideration other than nere

| ove and affection which, in the case of a wife, may be
presuned. Wen  the law insists that there should be

"adequat e consi deration" and not "good consideration”,

it excludes nere |love and affection. They nmay be good

consideration to support a contract, but adequate
consideration to avoid tax is quite a different thing.

To insist on the other nmeaning is really to say that

consi deration must - _only be | ooked for, when |ove and

affection cease to exist."
(Enphasi s ‘suppl i ed)

It would thus, appear that this Court clearly held that
the words 'adequate consideration’ conpletely exclude the
concept of love and affection and this decision appears to
be on all fours wth the facts of the present case.
Realising this predicanent M. Kacker submitted that the
words 'adequate consideration’ used in the |ncone Tax Act
denote a different texture. M. Kacker argued that it is not
perm ssible to interpret or use an expression in one Act as
having the same meaning in another ~Act which is of “a
different kind. O course, there can be no dispute with this
proposition but then the Act as al so the Incone Tax Act have
both used the words 'adequate consideration’ which, as we
have al ready held, are terns of wel | - known | ega
significance having a well recognised popular sense and
hence they woul d convey the same neani ng and inport whenever
used in other statutes wunless a contrary intention appears
from the I|anguage enployed by the Ilegislature in the
statute. Mreover, the object of the Income Tax Act as al so
the present Act seens to be nore or |ess identical. Wereas
the object of the Incone Tax Act in enacting s. 16(3)(b)
which is extracted below, is to circumvent and prevent a
growi ng tendency on the part of the assessees to avoid or
reduce tax liability by nmeans of settlenents:

"16(3). ...

(a)

(b) so much of the income of any person or association
of persons as arises from assets transferred
ot herwi se than for adequate consideration to the
person or association by such individual for the
benefit of his wife or a mnor child or both."

257
In the instant case also the avowed object of sub-section
(6) of section 5 of the Act is to prevent the |large
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| andhol ders from evading the ceiling law by executing
transfers, instrunents or gifts so as to reduce their
surplus area. Were the tw statutes have a commobn and
identical object then the Ilegal terms wused in one statute
must be given the same meaning in the other. It cannot be
said that the words 'adequate consideration’ appearing in
sub-section (6) of s. 5 of the Act do not take their col our
fromthe context but are in conformty with the main object
of the Act, to prevent evasion of the ceiling |law by |arge
tenure holders in anticipation of the passing of the Ceiling
Law. For these reasons, therefore, the argunent of M.
Kacker on this score nust be rejected. W, therefore, hold
that in view of the interpretation placed by this Court on
the words 'adequate consideration’ which fully applies to
the present case and to the sane | anguage enpl oyed in sub-
section (6) of s. 5 of theAct, a gift is not only inpliedly
but expressly excluded by the Act.

In‘the DivisionBench decision of the Allahabad High
Court referred to above, after a -consideration of a |large
nunber of authorities the follow ng observations were nade:

"The Legi sl ature whi | e enacti ng t he UupPrP
Inposition of Ceiling on Land Hol di ngs Act, was alive
to the provisions of “the Transfer of Property Act
dealing with the transfer of imovable property. the
terns 'transfer’, sale, 'nortgage’ and 'l ease’ have not
been defined in the Act. Therefore, these terns nust
have been wused only in the sense in -which they have
been used iln' Transfer of~ Property “Act. If the

Legi slature intended to use those ternms in a different

sense and with a different connotation, it would have

defined those terms in the Act. But that has not been
done. ..

The | egi sl ature, however, thought that there may
be genuine and bona fide transfers for consideration

To protect such tenure holders and other transfers,

proviso (b) to sub-section (6) of section 5 of the Act

was enact ed. It saved transfers for adequat e

consideration. Gft is a gratuitous transfer and there

is no consideration which obviously neans valuable
consideration. If transfer for love and affection is
taken to be a transfer for consideration then the
pur pose of the Act would be

258

conpl etely defeated as the tenure holders would

transfer their land by gift after 24th January 1971."

We fully endorse the observations nmade by the Division
Bench which lay down the correct |aw on the subject and we
overrule the decision of Banerji, J. in Fateh Singh s case
(supra).

Lastly, it was urged by M. Kacker that this is an
extremely hard case where the grand-father of the donee
wanted to make a beneficial provision for his grand-daughter
after having lost his tw sons in the prine of their life
due to air crash accidents while serving in the Air Force.
It is true that the District Judge has cone to a clear
finding that the gift in question is bona fide and has been
executed in good faith but as the gift does not fulfil the
ot her ingredients of the section, nanmely, that it is not for
adequat e consideration, we are afraid, however |audable the
object of the donor may have been, the gift has to fai
because the genuine attenpt of the donor to benefit his
granddaught er seens to have been thwart ed by t he
intervention of sub-section (6) of s. 5 of the Act. This is
undoubtedly a serious hardship but it cannot be hel ped. W
must renmenber that the Act is a valuable piece of socia
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legislation with the avowed object of ensuring equitable
distribution of the land by taking away land from |arge
tenure holders and distributing the sanme anpng |andless
tenants or wusing the same for public utility schemes which
isinthe larger interest of the community at |arge. The Act
seens to inplement one of the nost inportant constitutiona
directives contained in Part |1V of the Constitution of
India. If inthis process a fewindividuals suffer severe
hardship that cannot be helped, for individual interests
must yield to the larger interests of the community or the
country as indeed every noble cause clains its martyr.

As this was the only point raised before us, we find no
nmerit in the sane.

For the reasons given above, we hold that the High
Court was right in allowing the wit petition in respect of
the gift in question. The appeal fails and is accordingly
di sm ssed but without any order-as to costs.

P.B.R Appeal dism ssed.
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