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PETI TI ONER
ESCORTS LI M TED AND ANR. ETC. ETC.
Vs.
RESPONDENT:

UNI ON CF | NDI A AND CRS
DATE OF JUDGVENT22/ 10/ 1992

BENCH
[ S. RANGANATHAN, V. RAVASWAM AND B. P JEEVAN REDDY, JJ.]

ACT:

I ncome ‘Tax Act, 1922/ Income Tax Act, 1961

Sections 10 (2) (vi) and (xiv) /32 (1) (ii), 35 (1) (iv), 35
(2) (iv), 43 (1), Expl-anati on- Depreci ation-Scientific
Resear ch- Deducti ons in conputi ng busi ness i ncome-
Depreci ation all owance in respect of the asset as al so

all owance in respect of expenditure incurred on the
Scientific Resear ch- Whet her per m ssi bl e- Ret rospecti ve
amendnment of Section 35(2)- \Wether violative of Articles
14,19 (1) (g) and 300-A of the Constitution-Wether inposed
unr easonabl e and oppressive burden onthe assesse-Nature and
effect of anendnent-Position before and after the anendnent-
Expl ai ned.

Constitution of India; 1950:

Articles 14,19 (1) (g) and 300- A- Retrospecti ve amendnent of
Section 35 (2) of the Income Tax Act, 1961-Whether violative
of -conmpl etion of pending assessnments and al so reopening or
rectification of conpleted assess nents of earlier years in
cases where double benefit was grant ed-Wether unreasonabl e
and i nmposed oppressive burden on assessee.

Statute Law Retrospective operation-Anended provision
given retrospective effect-Wether open to challenge as
i mposi ng oppressive burden-Wether new obligation created
under new provi sion

HEADNOTE:

Section 32 (1) (ii) of the Income Tax  Act, 1961
provided for depreciation, while computing business income
for purpose of incone tax. It was allowed at a percentage of
the witten down value of certain capital assets enployed in
the business. Section 35(1) provided for the deduction of
four types of expenditure on scientific research and the
deduction provided under 35 (1 ) (iv) was to the effect that
in respect of any expenditure of a capital nature on
scientific research related to the business carried on by
the assessee, such deduction as may be adm ssi bl e under the
provi sions of sub-section (2). Sub-Section (2) provided
that, for the purposes of clause (iv) of sub-section (1),
one-fifth of the capital expenditure incurred in any
previ ous year should be deducted for that previous year; and
the balance of the expenditure should be deducted in equa
instalments in each of the four imediately succeeding
previous years. It further provided in clauses (iv) and (v)
that where a deduction was allowed for any previous year
under this section in respect of expenditure represented
wholly or partly by an asset, no deduction should be allowed
under clauses (i), (ii) and (iii) of sub-section (1) of
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section 32 for the sane previous year in respect of that
asset; and where the asset nentioned in clause (ii) was used
in the business after it ceased to be used for scientific
research related to that business, depreciation should be
admi ssi bl e under clauses (i), (ii) and (iii) of sub-section
(1) of Section 32.

Expl anation 1 to Section 43(1) also provided that where

an asset was used in business after it ceased to be used for
scientific research related to that business and a deduction
had to be nmade under clause (i), clause (ii) or clause (iii)
or sub-section (1) or sub-section (1A) of Section 32 in
respect of that asset, the actual cost of the asset to the
assessee, as reduced by the anpbunt of any deduction all owed
under clause (iv) of sub-section (1) of Section 35.

The provisions of Section 32(1) (ii) and Section 35(2)

(1) (iv) and (v) read with Explanation 1 to Section 43(1)
virtually repeated the provisions contained in Section 10(2)
(vi) and 10(2) (xiv) of the 1922 Act.

In 1968, 'there was an anendnent in the provisions of
Section 35(2). The effect of the anmendnent was that the
entire amount of capital expenditure- incurred in relation to
scientific research was allowed as a deduction in one year

i nstead of being spread over a period of five years as was
the position earlier.

Thereafter, the Finance Act, 1980 nade an amendment

with retrospective effect from1l.4.1962, i.e. fromthe date
of comrencenent of Act of 1961 which provided under cl ause
(iv) of Section 35(2), that where _a deduction was allowed
for any previous year under this section in  respect of
expenditure represented  wholly or partly by an asset, no
deduction should be allowed under clauses (i), (ii) and
(iii) of sub-section (1) of Section 32, for the sane or any
ot her previous year in respect of that asset.

In the Wit Petitions filed before this Court on behalf

of the asses sees it was contended that the all owances in
respect of depreciation on the one hand and of capita
expenditure on scientific research on the other ‘are two
totally different and independent  heads of allowances; one
was a notional allowance to provide for the wear and tear of
a capital asset enployed in the business as the years rolled
by; and the other was an allowance for actual expenditure
of a capital nature granted to give fillip to new industria
i nnovations and devel opment of indigenous knowhow and
techni ques by proper planning on research and developnent by
various business houses; and therefore there was nothing
wong in construing the statute as providing cunulatively
for both types of deductions in respect of the sane capita
asset; that both the types of all owances were | pernissible
under the statute except to the extent Iimted by clauses
(iv) and (v) of Section 35 of the Act/C auses (d) and (e) of
the proviso to Section 10(2) (xiv) of the 1922 Act; that
this interpretation of the statutory provisions was very
clear. patent and unanbi guous; that the retrospective
amendment of the provision would inpose unexpected —and
i mpossi bl e burden on them over the years, jeopardise their
solvency and lay them open to action by creditors and
financial institutions and such an onerous burden was
unr easonabl e and oppressive and the provision inmposing such
a burden violated the fundanmental rights of the assessees
under Articles 14 and 19(1) (g) of the Constitution that
retrospective provisions nay be permssible even in taxing
statutes in certain special circunstances such as in the
case of provisions clarifying the inpact of a statute
provision curing defective legislations in the Iight of the
judicial decisions and the like but if the |egislature chose
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to inpose a totally new burden which was not at all in
contenpl ati on earlier and pr oceeded to gi ve ful
retrospective effect thereto such an attenpt should be
struck down as unreasonabl e and discrimnatory. that the
amendment was not in the nature of a statutory clarification
of an ambiguity but a totally new and fresh inposition
sought to be unjustifiably given retrospective effect and
that the statute did not intend one deduction to preclude
ot her.

On behalf of the Revenue it was contended that the
deducti on provided by Section 35 (1) (iv) was in the
alternative to the deduction provided by clauses (i) (ii)
and (iii) of sub-section (1) and sub-section (1A) of Section
32; if one was availed of  the other was not avail able not
only during the year _or years in which the deduction under
Section 35(1) (iv) was availed of but permanently; for the
reason that if both were allowed to be availed of; it
amounted to grant of 200% deduction viz., 100% under Section
35(1) (iv) and another 100% under sub-sections (1) and (1A)
of Section 32, and this was totally out si de t he
contenpl ation of the Act.

Di smissing the wit petitions, this Court,

HELD: Per Ranganathan J. (For hinself and Ramaswam ,

J.)

1.1. There is a fundanental, though unwitten, axiom

that no legislature could have at all intended a double
deduction in regard to the sanme business outgoing; if it is
intended it wll be clearly expressed. In other words, in

the absence of clear statutory -indication to the contrary,
the statute should not  be read so as to pernit an assessee
two deductions both under Section 10(2) (vi) and section
10(2) (xiv) under the 1922 Act or under Section 32 (i) (ii)
and 35(2) (iv) of the 1961 Act - qua the sanme expenditure.
The use of the words "in respect of the sane previous year"
in clause (d) of the proviso to Section 10(2) (xiv) of the
1922 Act and Section 35 (2) (iv) of the 1961 Act is not a
contra-indication whi ch permts a di sal | owance of
depreciation only in the previous years in which'the other
al l owance is actually allowed. The purpose of the words
above referred to is totally different. ~That the two
al | owances cannot be and are not intended to be granted in
respect of the sane asset or expenditure, can be easily
seen from the linmtation inposed by these words. Were the
capital asset is one of the nature specified, the assessee
can get only one of the two all owances in question but not
both. For determ ning which of the two all owances shoul d be
granted - that which the assessee chooses or that which the
assessing officer mght prefer, it is necessary for. the
statute to define this and this is what has been done by
the rider in clause (d) of the proviso to Section /10(2)
(xiv) of the 1922 Act Section 35(2) (iv) of the 1961 Act. It
mandates that the asssessee should, in such a case, be
granted the special allowance for scientific research and
not the routine and annual one for depreciation. C ause (d)
of the proviso to Section 10(2) (xiv) of the 1922 Act and
Section 30(2)(iv) of the 1961 Act thus fall into place as an
appropriate and necessary provision. The provision contained
in clause (e) of the proviso to Section 10(2) (xiv) of the
1922 Act, re-enacted in Explanation to Section 43(1) of the
1961 Act, also reinforces this Iline of approach. Therefore,
it is not correct to say that the allowances under the two
provisions are by nature unconnected with, and indpendent
of, each other. [171-D-H, 172-A-E]

1.2. Under the provisions of the statute as they stood
earlier, the assessees could not have clained continued




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 22

grant of depreciation after the expiry of five previous
years before the 1968 anendnent and after the expiry of the
first year after the 1968 anmendnent, even though the entire
cost of the capital asset in question had been allowed to be
witten off conpletely against the business profits of those
five previous years or one previous year as the case may be.
It is inpossible to conceive of the legislature having
envi saged a double deduction in respect of the sane
expenditure even though it is true that the two heads of
deduction do not conmpletely overlap and there is sone
difference in the rationale of the two deductions under
consi deration. The last few words of the English statute,
viz., "assets for any year of assessnent during any part of
whi ch they were used by the person carrying on the trade for
scientific research related to the trade" show that there is
really no difference between the English and Indian Acts;
the former also intermnms prohibits depreciation only so |ong
as the ~assets are wused for scientific research. [169-F-H
171-B, ' C

1.3. In _'the circunstances, it 1is clear that, even
before the 1980- anendnment, the Act did not permt a
deduction for depreciation in respect of the cost of a
capital asset acquired for~ purposes of scientific research
to the extent such  cost has been witten off under Section
10(2) (xiv) of the 1922 Act/35(1) & (2) of the 1961 Act.
Prior to 1968, such assets qualified for an allowance of
one-fifth of the cost of the asset in five previous years
starting with that of its acquisition and during these years
the assessee could not get any  depreciation in relation
thereto. In respect of assets acquired in- previous year
rel evant to assessnent year 1968-69 and thereafter, their
cost was witten off in the previous year of acquisition and
no depreciation would be allowed in that year. Thisis clear
from the statute. FEqually, it s not envisaged, that
depreciation could be allowed on them thereafter and al so
that it could be allowed starting with the original cost of
the asset despite its wuser for scientific research and the
al | owances nade under the ’scientific research” clause.
There was no difficult at all in the interpretation of the
provisions. The nmere fact that a baseless claimwas raised
by some over-enthusiastic assessees who sought ~a double
al l onance or that such clai mnmay perhaps have been accepted
by sone authorities is not sufficient to attribute any
anmbiguity or doubt as to the true scope of the provisions as
they stood earlier. [173-E-H 174-A]

C.1.T. v. Indian Tel ephone Industries Ltd., (1980) 126

. T.R 528 and CI.T. v. Hco Products, (1991) 187 I.T.R
517, overrul ed.

Lohia Machines Ilimted V. Union of India, (1985) 152
I.T.R 308 S.C.; Al kali & Chem cal Corporation of India Ltd,
v. CI.T., (1986) 161 I.T.R 820 Cal.; C.I.T v._ Indian
Expl osive Ltd., (1992) 192 I.T.R 144 Cal.; CI.T wv.
International Instruments P. Ltd., (1983) 144 |.T.R. 936
Kar. and Warner Hindustan Ltd. v. CI.T., (1988) 171 I.T.R
224 A P., referred to.

1.4. The assessees may have sone possible case only if

the earlier statutory provisions can be said to have been
unanbi guously in favour of the assessee and the 1980
amendment had radically altered the provisions to cast a new
and substantial burden on the assessee with retrospective
effect but there is no anbiguity. The 1980 anendnment has

effected no change at all in the provisions except to set
out nore clearly and categorically what the provision said
even earlier. Thus, even wi thout the amendnent, the

assessees cannot claim the depreciation allowance in
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gquestion. Even if it is assuned that there was an anbiguity
or doubt as to interpretation, that was retrospectively
clarified by the legislature. Therefore, the validity of the
amendnment cannot be challenged. This is indeed beyond al
doubt. [174-C G

Rai Rankrishna v. State of Bihar, [1964] 1 S.CR

897; Asst. Conmi ssioner of Urban Land Tax v. Bucki ngham &
Carnatic Co. Ltd., [1970] 1 S.C.R 268; Krishnanurthi & Co.
v. State of Madras, [1973] 2 SSC.R 54; Hira Lal Rattan La
v. Sales Tax O ficer and Anr., (1973) 31 S.T.C. 178 and Shiv
Dutt Rai Fateh Chand v. Union of India, (1984) 148 I.T.R
644, referred to.

Per Jeevan, Reddy, J. (Concurring)

1.1. A double deduction cannot be a mtter of
inference; it nust be provided for in «clear and express
| anguage, regard having to  its serious inpact on the
revenues of the State. If the Legislature/Parliament wanted
to provide for nmore than 100% deduction they woul d have said
so, as they done in cases where they have provided for what
is called "weighted deduction", vide Section 35(B) of the
Act of 1961. It is not- possible to agree that while
i ntroducing clause (xiv) in sub-section (2) of Section 10 of
the 1922 Act consequent on the introduction of Section 20(4)
inthe UK finance Act, 1944, the Indian Legislature as
also the Parlianent made a conscious departure from the
English Arendnent with the idea of providing an additiona
incentive over and above the deduction -on account of
depreciation, to induce the Indian assessees to invest nore
in scientific research

1.2. The underlying reason in clause (iv) of Section
35(2) of Act of 1961 providing that during the years or
year in which the assessee avails of the deduction under
Section 35(1) (iv) he should not avail of the deduction on
account of depreciation provided by clauses (i), (ii) and
(iii) of sub- section (1) and sub-section (1A) of Section 32
is to ensure that the assessee does not get double deduction
for exanple, where the asset was (acquired prior to /April 1,
1957, the deduction wunder Section 35(1) (iv) ‘would be
allowed in five consecutive years. |If during the very five

previ ous years, depreci ati on under the —aforementi oned
provisions is also allowed, the assessee would obtain, at
the end of five vyears, a double depreciation i.e., 100%

under Section 35 and al nost 100% under Section 32. (I'n many
cases, the rate of depreciation under Section 32 is 20% or
even higher). If such a course was barred by clause (iv)
during the initial five years, it would not be reasonable to
say that same thing can be achieved by claining the
deduction after the expiry of five years. If both the
deductions are in the alternative, as indicated by clause
(iv), they nust be wunderstood as being in the alternative
and not consecutive. It would be a rather curious-thing to
say (in the case of an asset acquired prior to April 1,
1967) that Parlianent barred claimfor depreciation under
Section 32 even in the first year when only 20% of the cost
of the asset is allowed as deduction under Section 35(1)
(iv), it barred it in the second, third and fourth years,
when the deduction had reached 40, 60 and 80 per cent but
permitted it be clainmed after the fifth year, by which year
the entire 100% cost was allowed as a deduction. No express
provision was necessary to say what is so obvious. The
position after April 1. 1967 is no different. That the
aforesaid view is the correct one is indicated by
Expl anation (1) to clause (1) of Section 43 [the
correspondi ng provision in the 1922 Act being sub-cl ause (e)
of clause (xiv) of Section 10(2) of 1922 Act].
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[177-H, 178-A-E]

13. The anendnent of Section 35(2) in 1980 is nerely
clarificatory in nature. It nakes explicit what was inplicit
in the provisions. question of its constitutionality,
therefore, does not arise. Though purporting to be
retrospective, it does not take away any rights which had
legally vested in the assessees. [180-B]

Comm ssioner of |Income Tax v. Hico Products Pvt. Ltd,
(1991) 187 I.T.R 517, overrul ed.

1.4. None of the assessments relating to any of the
assessment years in question has becone final. They are
pending at one or the other stage and in one or the other
forum Since the anendment under challenge nerely nakes
explicit which was inplicit in the unanmended cl ause, there
is no question of any right vesting in the assessee and its
bei ng taken away. [180-H, 181-A]

JUDGVENT:

ORI G NAL JURI SDI CTI ON:© Wit Petition No. 90 of 1981
etc. etc,

(Under Article 32 of the Constitution of India).

Dr. Devi Prasad Pal, Dinesh Was, P.H Parekh, B.N
Aggarwal , A.S. Rao, Ravinder Narain, S. Ganesh, A K. Vernmm,
Anrita Mtra, M. Priya Hingorani, S. Sukumaran, Ms. Antita
Mtra, Ms. S.Bagga, Krishan Kumar, ~Bhaskar Pradhan, M.
Poonam Madan, M. Gauri Advani, S’ ~Pathak, B. Lal, B.P
Aggarwal , Ms. Ceetanjali Mhan, = P.K  Mikherjee and S.C
Patel for the Petitioners.

S.C. Manchanda, B.B. Ahuja, WMnoj Arora, S Rajappa
and Ms. A. Subhashini for the Respondents.

The Judgnent of the Court was delivered by

RANGANATHAN, J. The seeds of the present controversy
were sown as early as in 1946.- 1t is unfortunate that this
matter should be comng up before this Court for its
consideration nearly five decades I|ater, though it nust be
pointed out that the issue in ‘its present form is the
out come of an anendnent nade by the Finance (No.2) Act, 1980
(hereinafter referred to as ’'the 1980 Act’) to the Incone
Tax Act, 1961* (hereinafter referred to as 'the 1961 Act’).
It is also a curious co-incidence that the 1980 Act effected
two anendnents in the 1961 Act with retrospective effect and
the validity of both these provisions have been chal |l enged
before the courts. The first was the controversy with regard
to the retrospective amendnent of s.80-J which was settled
by this Court by its decision in Lohia Machines Limted v.
Union of India, (1985) 152 |I.T.R 308 (SC). It is the second
anendnment to the provisions contained in section 35(2) of
the 1961 Act that has given rise to the present controversy
bet ween the parties.

The question is really one of interpretation of two
i mportant provisions relating to the conputation of business
income for purposes of income tax. W may start with the
provisions of the Indian |ncone Tax Act, 1922 (hereinafter
referred to as the '1922 Act’). The conputati on of business
i ncone for purposes of income tax was done in accordance
with the provisions of section 10 of the said Act. In the
process of maki ng such conmputation, the Act provided for two
i mportant deductions (ampng others), in respect of the
capital assets enployed in the business. The first was the
deduction under clause (vi) of Section 10(2) of an allowance
in respect of the depreciation of building, nmachinery, plant
or furniture being the property of the assessee and used for
the purposes of the business, at a prescribed percentage of
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the witten down value of such assets. This allowance is
calculated, in respect of the year of acquisition of the
property, at a percentage of its actual cost to the assessee
and in subsequent years at a graduated scale on the basis of
the actual cost |ess the depreciation allowances granted in
the preceding years. In strict principle, this is an

al l owance of capital nature but it is now well settled that
the all owance of depreciation has to be taken into account
in order to ascertain the true profits of a business and,
therefore, an assessee is pernitted to deduct, in the
conput ati on of the business income year after year, the
prescri bed percentage of the value of the assets used for
the purposes of business. The second all owance was not there
in the 1922 Act originally and was introduced by the | ncone-
tax (Amendrment) Act, 1946. The introduction was of certain
al  owances in respect of expenditure on. "scientific
research related to the business", an expression which was
defined in a fairly -conprehensive manner by the statute.
Three types of allowances were pernitted in respect of this
category ‘of ~ expenditure of which we are here concerned with
only one. - This provision ~was contained in clause (xiv) of
S.10(2) which permtted a deduction

"in respect of any expenditure of a

capital nat ure on scientific

research related “to the business,

an all owance for each of the Five

consecutive previ ous year.

begi nni ng wiith the vyear in which

the expenditure was incurred, or

where the expenditure was incurred

prior to the comrencenent of the

busi ness, for each of the five

consecutive previ ous years

beginning with the year in ~which

the business was commenced, equa

2to one-fifth of such expenditure:

Provi ded that no all owance shall be

nmade for any expenditure incurred

nore than three years before the

comencemnent of the business:

A Provided further that-

XXX XXX XXX

(d) where a deduction is allowed

for any previous year under this

clause in respect of expenditure

represented wholly or partly by any

asset, no deducti on shal | be

al | owed under clause (vi) or clause

(vii) for the sanme previous year in

respect of that asset;

(e) where an asset is used in the

busi ness after it ceases to be used

for scientific research related to

that business, and a claimfor an

al | owance under clause (vi) or

clause (vii) 1is nmade in respect of

that asset, the actual cost to the

assessee of the asset shall be

treated as reduced by the anpunt of

any deductions allowed under this

cl ause; "

A cursory and conjoint reading of section 10(2) (vi)
and section 10(2) (xiv) suggests that where an assessee
incurs expenditure of a capital nature on scientific
research related to the business and the expenditure results
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in the acquisition of an asset, the assessee can claim
under clause (vi), a deduction of the specified percentage
of the witten down value of the asset and under cl ause
(xiv) he can ask for a deduction, in five consecutive years,
of the expenditure he has incurred on the acquisition of the
asset. For this purpose, we are assumng that an asset used
for scientific research related to the business is also ipso
facto an asset used for the purpose of business. There has
been sone debate before wus as to whether this is always so
but we need not enter into that controversy for the purposes
of the present case.

It will at once be seen that, if these two provisions
are applied simultaneously, it would result in granting an
assessee a doubl e al |l owance in respect of the sane
expenditure - one of the entire anpbunt over a period of 5
years and the other ~a percentage of the expenditure over a
nunber . consecutive years at-a (graded scale as already

nmentioned. The question at once leaps to the mnd as to
whet her it could have been the intention of the |legislature
to perm't both® these deductions sinmultaneously to an
assessee. The provisions of clauses (d) and (e) of the
proviso to S.10(2) (xiv) contain a clue to answer this
guestion. More about it |ater.

We next turn to the provisions of 1961 Act. The topic
of depreciation is dealt wth by section 32. Section 32(1)
(ii) provides for depreciation. As under the 1922 Act, it is
all owed at a percentage of the witten down value of certain
capital assets enployed in the bussiness. The topic of
scientific research expenditure i's dealt with by section 35.
Section 35(1) provides for the deduction of four types of
expenditure on scientific research ~and what. we are
concerned with is the deduction provided under section 35(1)
(iv), which is to the follow ng effect:

(iv) in respect of any expenditure

of a capital nature on scientific

research related to the Dbusiness

carried on by the assessee, such

deduction as may be admissible

under the provi sions of . sub-

section (2)."

Sub-section (2) provides that, for the purposes of
clause (iv)of sub-section (1), one-fifth of the capita
expenditure incurred in any previous year shall be deducted
for that previous year; and the balance of the expenditure
shall be deducted in equal instalnents in eachof the four
i medi ately succeeding previ ous years. There is an
expl anation which is not relevant for our present purposes.
Reading S.35(2) further, it provides in clauses (iv) and (v)
as follows:

"(iv) where a deduction is allowed

for any previous year under this

section in respect of expenditure

represented wholly or partly by an

asset, no deducti on shal | be

al | owed under clauses (i), (ii) and

(iii) of sub-section (1) of section

32 for the sane previous year in

respect of that asset;

(v) where the asset nentioned in

clause (ii) is used in the business

after it ceases to be wused for

scientific research related to that

busi ness, depreciation shall be

admi ssi bl e under clauses (i), (ii)

and (iii) of sub-section(1) of
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section 32."

Ref erence nust also be nmade to Explanation 1 to s. 43(1) in
this context. It read as follows at the relevant tine:

"Expl anation: VWere an asset is

used in business after it ceases to

be used for scientific research

related to that business and a

deduction has to be made under

clause (i), clause (ii) or clause

(iii) of sub-section (1) or sub-

section (1A of section 32 in

respect of that asset, the actua

cost of the asset to the assessee,

as reduced by the amount of any

deduction all owed under cl ause (ivV)

of sub-section (1) of section 35 or

under any correspondi ng provision

of "the Indian |Income-tax Act, 1922

(11 of 1922)."

Fromthe above it wll be seen that the provisions of
Section 32(1) ~(ii) and Section 35(2) (i) (iv) and (v) read
with Explanation 1 to s-43(1) wvirtually repeat the
provi sions contained in Section 10(2) (vi) and 10(2)(xiv) of
the 1922 Act, so that the question earlier posed stil
| oomed in the background of 1961 Act.

In 1968 there was an anendnent in the provisions of
Section 35(2). The sub-section was  anmended to read as
fol | ows:

"(2) For the purposes of  clause

(iv) of sub-section (1), -

(i) in a case where such capita

expenditure is incurred before the

1st day of April, 1967, one-fifth
of the capital expenditure incurred
in any previous year shall be

deducted for that previous year

and the bal ance of the expenditure

shal | be deduct ed in equa

instal ments for each of the four

i medi ately succeedi ng previ ous

years;

(i-a) in a case where such capita

expenditure is incurred after the

31st day of March, 1967, the whole

of such capital expendi ture

incurred in any previous year shal

be deducted for that previ ous

year."

The effect of this amendment was only to provided that
the entire amount of capital expenditure incurred in
relation to scientific research was allowed as a“deduction
in one year instead of being spread over a period of five
years as was the position earlier. This amendnent does not
touch the controversy in issue before us and it has no
solution to offer to our present difficulty.

The provisions of Section 10(2) (vi) and (xiv) of the
old Act had been admi nistered between 1946 and 1962 and the
provisions of Section 32 and 35 of the 1961 Act have been
adm ni stered since 1962. The question whether an assessee
can sinultaneously claim an allowance or deduction in
respect of the sane expenditure once under Section 32 and
again in Section 35 nmust have cropped up in sone cases and
does appear that such a double claimwas put forward in sone
cases. The contention on behalf of the assessees was that
the all owances in respect of depreciation on the one hand
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and in respect of capital expenditure on scientific research
on the other are two totally different and i ndependent heads
of al |l owances. one is a notional allowance to provide for
the wear and tear of a capital asset enployed in the
busi ness as the years roll by; the other is an allowance for
actual expenditure of a capital nature granted, on the eve
of our country’s independence, in order to give fillipto
new i ndustrial innovations and the devel opnent of i ndi genous
know how and techni ques by proper planning on research and
devel opnent by various business houses. It is therefore
suggested that there is nothing absurd in construing the
statutes act as providing cunulatively for both types of
deductions in respect of  the sane capital asset. The only
limtations on this right are the two placed by the statute
itself. The first limtation, contained in clause (d) of the
proviso to Section 10(2) (xiv) and s.35(2) (iv) is that
both the deducti ons cannot be clained "for the sane previous
year" in respect of -the sanme capital asset. The second
limtation is foundin clause (e) of the proviso to Section
10(2) (xiv) and s.35(2) (v) which say that if a capita
asset used for scientific research ceases to be so used but
is thereafter brought into a business for use therein, the
actual cost for purposes of granting depreciation in respect
of the asset thereafter should be taken as the ampbunt of its
original cost reduced by the amount of deductions allowed
under Section 10(2) (xiv) or s.35(2).  In other words, the
contention of the assessee was and isthat both the types of
al  owances are permssible under the statute except to the
extent limted by clauses (d) and (e) of the proviso to
Section 10(2) (xiv) of the 1922 Act and reproduced in
clauses (iv) and (v) of — Section 35(2) of the 1961 Act.

Before us it is claimed on behalf of the assessee that
this interpretation of the statutory provisions is very
clear, patent and unanmbiguous. It is alleged that despite
this, sone Income-tax Oficers started disallow ng the claim
of depreciation in respect of such capital assets even in
previous years during which no deduction was clainmed or
al | owed under Section 10(2) (xiv) or Section 35(2), contrary
to the clear |anguage of clause (d) of s.10(2) (xiv) and
s.35(2) (iv). These O orders were reversed on appeal either
by the Appellate Comni ssioner or by the Tribunal. It was
suggested that these decisions were alnost —unaninously in
favour of the assessee bhut the department persisted in
pursuing the matter upto the stage of the H gh Court. Only
one reference on this topic came up before the Hi gh Courts
and is reflected in the decision of the Karnataka High
Court, reported as CIT v. Indian Tel ephone Industries Ltd.,
(1980) 126 I.T.R 528. This was a reference of ‘the year 1977
made at the instance of the Conm ssioner of |nconme Tax and
the Conmi ssioner of Incone Tax lost this reference. The Hi gh
(Sourt re-affirmed the position contended for- by the
assessee as the one and only possible interpretation of the
statutory provisions. It is, therefore, contended that there
was, and could have been, no doubt that an assessee was
entitled to claimdepreciation allowance in respect of such
assets in respect of previous years other than those in
whi ch an all owance had been all owed under the other head.
We shall revert later to this aspect of the matter.

At this stage, the Finance (No.2) Act, 1980 intervened.
It amended section 35(2) (iv) to read as follows:

"(iv) where a deduction is allowed

for any previous year under this

section in respect of expenditure

represented wholly or partly by an

asset, no deducti on shal | be
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al | owed under clauses (i), (ii)

and (iii) of sub-section (1) of

section 32 for the same or any

ot her previous vyear in respect of

that asset."

(Enphasi s added)

The Finance Act nmade this anendnment retrospective
we.f. 1.4.62, that is, the date of the commencenent of the
1961 Act. This anmendnent is undoubtedly far-reaching inits
effect. It will result in conpletion of the pending
assessments of several years on the footing of the new
provision. It wll also involve re-opening or rectification
of conpleted assessnents of earlier years, to the extent
perm ssi bl e under the provisions of sections 148 and 154, in
cases where assessees had been granted "double all owance"
accepting their contention at. the time of the origina
assessments. The effect-will be not for one assessnent year
but for a number of assessnent years in succession. Painting
a very grimpicture of the consequences of giving ful
retrospective effect to the anendnent, the assessees say

that it will inpose unexpected and inpossible burden on them
over the vyears. jeopardise their solvency and lay them open
to action by creditor and financial institutions. Such an

onerous burden, it i's said. is unreasonable

and oppressive and the provision inposing such burden
violates the fundanental rights of the ‘assessees under
Articles 14 and 19(1) (g) of the Constitution of India. It
is on this plea that, even though assessnments and appeal s
are pending in several of these cases, the petitioners chose
to approach this Court by way  of wit _petitions under
Article 32 of the Constitution. These are nostly wit
petitions of the year 1981 and are now com ng up for hearing
after a period of 10 years.

Learned counsel for the assessees do not contest the
conpet ence of the |egislature to enact the impugned
provision, nor do they dispute theTright of the |egislature
to give retrospective effect to(statutory provisions. The
contention only is that retrospective provisions nmay be
perm ssi bl e even in taxing statutes in certain specia
circunstances such as in the case of provisions clarifying
the inpact of a statute, provisions curing  defective
legislations in the light of the judicial decisions and the
like. They, however, say that if the |egislature chooses to

impose a totally new burden, which was not at all in
contenpl ati on earlier and pr oceeds to gi ve ful

retrospective effect thereto, such an attenpt should be
struck down as unreasonable and discrimnatory. The

princi pal questions, therefore, for our consideration are:

1) Were the earlier statutory
provi sions capable of only one
i nterpretation, nanely, that placed
by the assessees or was there any
ambiguity in relation thereto ?

(2) If there was sone doubt or
anmbiguity about the earlier
| egi slation, and the 1980 Act
clarified t he position by a
retrospective anendnment, would it
of fend the provi si ons of t he
Constitution ?

(3) If, on the other hand, the
earlier provision was very clear
and capabl e of only one
interpretation, as placed by the
assessee, was t he | egi sl ature
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withinits rights in anending the

provision retrospectively w.e.f.

1.4.62 and t hus i mposi ng an

unr easonabl e tax burden on the

assessees?

Taking up the first of the three questions, it has to
be considered fromtwo angles, one factual and the other
legal. An attenpt was mnmde on behalf of the petitioners to
project an inage as if the interpretation sought to be
pl aced by the departnent on pre-1980 provisions to disallow
depreci ati on on such assets was so far-fetched that it never
received the approval of the higher appellate authorities.
It was suggested that the appeals by assessees agai nst the
di sal | owance invariably succeeded and it was the Departnent
that had to nove the Hi gh Court on reference, the first of
whi ch references cane up before the Karnataka H gh Court in
C.I.T. v. Indian Tel ephone Industries (1980) 126 1.T.R
548 and was answered agai nst the Department. On the basis of
such allegations the petitioners attenpted to make out that
the Departnment’s interpretation was patently untenable and
that the 1980 anendnent is not -in the nature of a statutory
clarification of an anbiguity but a totally new and fresh
i mposi tion sought to be wunjustifiably given retrospective
effect.

But, as Shri B.B. Ahuja has pointed out on the basis of
the avernents of the petitioner in one of the cases, viz.,
W P.1153/81, the inpression sought to be <created by the
petitioners does not accord with the correct facts. The
position in the case is available only as it stood at the
time when the wit petition-and the counter affidavit were
filed and subsequent devel opnent s are not known.
Nevert hel ess, the picture that energes is this. In that
case, the Incone-tax Oficer (I.T.Q) Jis said to have
al |l owed depreciation on assets used for scientific research,
for the assessment year 1969-70, though this is denied by
the department. The claim was perhaps disallowed by the
. T.O for the assessnent year 1970-71, but it was all owed
by the Allahabad Bench of the Incone-tax Appellate Tribuna
(I.T.AT.) by its order dated 30.8.76. For the assessment
year 1971-72, the |.T.O disallowed the depreciation. The
Appel | ate Assistant Commissioner (A.A.C) allowed it. The
department appealed to the Del hi Bench of the I.T.A T. which
accepted the departnment’s plea by its order dated 13.8.79

placing reliance on the decision of a Special Bench of the
I.T.A.T. It has been stated that the assessee filed an
application for reference to the H gh Court which was
pendi ng when the wit petition was filed. For the assessnent
years 1972-73 to 1974-75, the assessnents are pending as a
stay order had been obtained for reasons which are not
known. For the assessnment years 1975-76 and 1976-77, the
assessee clainmed depreciation on a nunber of “itens of
scientific research assets. The I.T.O "allowed" the clains
subject to the rider that "there is no provision to give
deduction of nore than 100% of the expenditure by way of
depreci ation". The assessee appealed to Conmi ssioner  of
I ncome-tax (Appeals) who disallowed the claim For 1977-78,
the | .T.O disallowed the claimand the C.I.T. dismssed the
assessee’ s appeals. For assessnent years 1978-79 to 1980-81
the assessnments are stated to be pending. The above facts
are sufficient to show that, atleast after 1.4.1968, - there
is no information before us as to the position between
1.4.1946 and 31.3.1968 - the Departnment has been putting
forward its objections on the issue and that the sanme was
the subject matter of controversy at various appellate
stages, some decided in favour of, and some against, the
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assessee. A Special Bench of the |.T.A T. had indeed deci ded
the issue against the assessee. In this background, it is
not correct to say that the position was crystal clear and
that, save for a few |ITOs who took a biassed view, the
authorities were all agreed that the Departnment’s stand was
untenable. Sone of the reported decisions also show that
there was a live controversy and that references have been
nade to the H gh Court both at the instances or the
assessees [see Alkali & Chenical Corporation of India Ltd.
v. CI1.T. (1986) 161 |I.T.R 820 (Cal.), and C.1.T. v. Indian
Expl osives Ltd., (1992) 192 |.T.R 144 (Cal.)], as well as
at the instance of the Revenue [see, C.1.T. v. Internationa
Instrunents P. Ltd., (1983) 144 |I.T.R 936 (Kar.); CI.T. v.
Mahi ndra Sintered Products Ltd. (1986) 161 |I.T.R 692 (Bom)
and Warner Hindustan Ltd. v. CT, (1988) 171 |.T.R 224
(A-P.)]. The petitioner’s contention that, under the
pre-amended provisions, depreciation on such assets was

recogni sed allround as clearly allowable is therefore
rejected. W& have dealt wth this aspect only to neet an
aspect that was urged. What is really inmportant is the true
and correct _interpretation of those provisions, not what
soneone thought of it then and to this aspect we shall now
turn.
4

The second aspect of the First of the three questions
posed earlier for /our consideration is the legal or
interpretational aspect of the provisions -as they stood
prior to the 1980 Amendment. Under ~the provisions of the
statute as they stood earlier, could the assessees have
clainmed continued grant of depreciation after the expiry of
five previous years before the 1968 anendnent and after the
expiry or the first year after the 1968 amendnent, even
though the entire cost of the capital asset in question had
been allowed to be witten off conpletely against the
busi ness profits of those five previous years or one
previous year as the case may be? W think the answer to
this question nmust enphatically (be in the negative. In our
view, it is inpossible to conceive of the |egislature having
envisaged a double deduction in_ respect of the sane
expenditure, even though it is true that the two heads of
deduction do not conpletely overlap and there is sone
difference in the rationale of the two deductions under
consi deration. On behalf of the assessees reliance is placed
on the follow ng circunstances to support a contention that
the statute did not intend one deduction to preclude the
ot her :

(i) It is pointed out that s.10(2) (xiv) of the 1922
Act, was inserted in 1946 consequent on the insertion of a
correspondi ng provision in the United Kingdom That
provision, viz. s.20(4) of the U K Finance Act, 1944
read thus :

(4) Where a deduction is allowed

for any year under this or the

| ast preceding section in respect

of expenditure represented wholly

or partly by any assets, no

deducti on shal | be allowed under

any provisions of the |Incone-tax

Act other than this part of this

Act in respect of wear and tear

obsol escence, depreci ati on or

exceptional depreciation of these

assets for any year of assessnent

during any part of which they are

used by the person carrying on the
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trade for scientific research

related to the trade. '
(enphasi s suppli ed)

The Indian provision, it is said, has nade a deliberate
departure from the said provision and limted the bar of
depreciation only to those previous years during which a
deduction is allowed under S.10(2) (xiv);

(ii) Wien the Income-tax Bill, 1961 was under the
consi deration of the Law Comm ssion, the provisions of
S.10(2) (vi) and (xiv) were carefully reviewed. But changes
were made and the provisions of the new Act in this regard
were drafted in pari materia with those of the old Act ;

(iii) The I anguage used in clause (d) of the proviso to
S.10(2) (xiv) and S.35(2) (iv) again is significantly
different fromthe | anguage used in various other provisions
of the Act which, in like contexts of possible double
al  owances, emphatically  rule out deductions in respect of
the same expense or exenptions in respect of the same income
under two different provisions for the sane or even any
ot her assessnent ~year : See, for exanple, Sections 20(2)
35B(2), 35C(2), 35CC(4), 35CCA(3), 35CCB(3), 35D(b), 35E(8),
80GGA(4), 80HH(9A), 80HHA(7) and 80HHB(S); and

(iv) Wen the relevant provisions say that depreciation
shall not be allowed in certain previous years, it permts a
di sal | owance only /in those previous years and nmeans, by
necessary inplication, that it shall be allowed in other
years, if otherwise eligible on “the |anguage of the
provi sion for depreciation

There is an . apparent pl ausibility about t hese
argunents, particularly in the context of the alleged
departure in the |l anguage used by S.10(2)(xiv)  fromthat
enployed in S.20 of the U K  Finance Act, 1944. W nay,
however, point out that the [ast few underlined words of the
English statute showthat there is really no difference
between the English and Indian Acts;” the former also in
terns prohibits depreciation only so long as the assets are
used for scientific research. In our opinion, the other
provisions of the Act to which reference has been nade -
some of which were inserted after the present controversy
started - are not helpful and we have to construe the rea
scope of the provisions wth which we are concerned. W
think that all msconception wll vanish and all the
provisions will fall into place, if we hear in mnd a
fundanental, through wunwitten, axiom that no |egislature
could have at all intended a double deduction in regard to
t he same business outgoing, and if it is intended it wll
be clearly expressed. In other words, in the absence of
clear statutory indication to the contrary, the statute
should not be read so as to pernmt an assessee two
deductions both under S.10(2) (vi) and S.10(2) (xiv) under
the 1922 Act or under S.32(1)(ii) and 35(2)(iv) of -the 1922
Act - qua the sane expenditure. Is then the use of the words
"in respect of the same previous year" in clause (d) of the
proviso to S.10(2) (xiv) of the 1922 Act and S. 35(2) (iv)
of the 1961 Act a contra-indication which permts a
di sal | ownance of depreciation only in the previous years in
which the other allowance is actually allowed. W think the
answer is an enphatic ‘no’ and that the purpose of the words
above referred to is totally different. If, as contended for
by the assessees, there can be no objection in principle to
al | owances being made under both the provisions as their
nature and purpose are different, then the interdict
di sal l owi ng a double deduction w Il be meaningless even in
respect of the previous years for which deduction is allowed
under S.10(2) (xiv) /S.35 in respect of the same asset. If
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that were the correct principle, The assessee should
logically be entitled to deduction by way of depreciation
for all previous years including those for which allowance
have been granted under the provision relating to scientific
research. The statute does not permit this. The restriction
i nposed woul d, therefore, be illogical and wunjustified on
the basis suggested by the assessees. On the other hand, if
we accept the principle we have outlined earlier viz. that,
there is a basic legislative scheme, unspoken but clearly
underlying the Act, that two allowances cannot be, and are
not intended to be, granted in respect of the sane asset or
expenditure, one wll easily see the necessity for the
l[imtation inmposed by the quoted words. For, in this view,
where the capital asset is one of the nature specified, the
assessee can get only one of the two allowances in question
but not both. Then the question would arise and mght create
adifficulty : in- that event,  which not the two all owance
shoul d the assessee be granted - that which the assessee
chooses or that which the assessing officer mght prefer? It
is necessary for the statute to define this and this is what
has been —done by the rider in clause (d) of the proviso to
S.10 (2) (xiv)/S.35(2) (iv). It nandates that the assessee
should, in such a case, be granted the special allowance for
scientific research  and not the routine and annual one for
depreciation. Cause (d) of the proviso to S.10(2) (xiv) and
S.30(2) (iv) thus fall into place as an appropriate and
necessary provision. The provision contained in clause (e)
of the proviso to S.10(2) (xiv) of the 1922 Act, re-enacted
in Explanation, to S.43 (1) of the 1961 Act, also reinforces
this line of approach. It provides that the extent of
capital expenditure witten off wunder the second of the
above headings (whether it be ]00% under the post-1968
provision or 20% 40% 60% 80% or 100% under the pre-1968
provision) has to be pro-tanto deductedin ascertaining the
actual cost for purposes of depreciation. This provision
mlitates, in our view, against the petitioners, contention
that the allowances under the two provisions are by nature
unconnected with, and i ndependent of, each other. Its effect
is this. Suppose a person uses an_ asset for scientific
research for sonmetinme and then brings it into his business
for other wuse later, he would be thereafter entitled to
depreciation thereon only on the actual cost less deduction
al l owed under S.10 (2) (xiv)/S.35. However, if the  asset
continues to be used in scientific research related tothe
busi ness, he would be entitled to get depreciation on its
full cost after the first few previous years during which
al l owance is granted under those provisions. This seens to
be anomal ous but Shri Ganesh says that there is no anomaly
because this is a provi sion intended to. act “as a
di sincentive to persons who purport to purchase assets for
scientific research but withdraw it from such “use soon
after. Granted that this is so, still the deduction of the
al  owances given on scientific research assets for conputing
depreciation is consistent only with the principle stated by
us that they are deductions basically of the sanme nature
intended to enable the assessee to wite off certain itens
of capital expenditure against his business profits. W may
add that the report of the Chocksi Committee, on the basis
of which the 1980-anendnent was effected only echoed the
same view when it said in para 3.29 of its report
"3.29 Qur attention has also been

dr awn to certain anomal ous
si tuations in t he matt er of
al | owance of depreciation. In

certain cases wher e a f ul
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deduction has been allowed in
relation to a capital asset under
ot her sections (as for exanple,
section 35 whi ch permts a
deduction in respect of capita
expendi ture for scientific
research), t he t axpayers have
contended that such deduction is
i ndependent of the al | onance by
way of depreciation. In our view,
the intention of the legislature is
not to allow a doubl e deduction
(of 200% in respect. of the sane
asset, once under section 35 and,
again, by way of depreci ati on
under section 32. If~and to the
extent that there is any  anomaly
or~ contrary view possible on a

construction of section 35, we
recommrend that the law should be
clarified to provide that  no

depreci ati on under section 32 shal
be allowable inrespect of capital

expendi ture for scientific
research qualifying for deduction
under section 35."

For the reasons discussed above, we are of the view
that, even before  'the 1980-anendnent, the Act did not
permt a deduction for depreciation in respect of the cost
of a capital asset acquired for purposes  of 'scientific
research to the extent such cost has been witten off under
S.10(2) (xiv)/35 (1) & (2). Prior to 1968, such assets
qualified for an allowance of one-fifth of the cost of the
asset in five previous years starting with that 'of its
acquisition and during these years the assessee could not
get any depreciation in relation thereto. In respect of
assets acquired in previous year relevant to assessnent year
1968-69 and thereafter, their cost was witten off in the
previous year of acquisition and no depreciation could be
allowed in that year. This is clear from the statute.
Equally, it is not envisaged, and indeed, it would be
nmeani ngl ess to say, that depreciation could be allowed on
themthereafter wth a further absurdity that it could be
allowed starting with the original cost of the asset despite
its user for scientific research and the allowances  nade
under the ’'scientific research’ clause. In our view, there
was no difficulty at all in the interpretation of the
provisions. The nmere fact that a basel ess claimwas raised
by sone over-enthusiastic assessees who sought a double
al  owance or that such clai mnmay perhaps have been accepted
by some authorities is not sufficient to attribute any
ambiguity or doubt as to the true scope of the provisions as
they stood earlier. W are, for the reasons discussed above,
unable to approve of the cryptic view expressed by the
Kar nat aka Hi gh Court in CIl.T. wv. I ndi an Tel ephone
Industries Ltd., (1980) 126 |I.T.R 548 or the view taken by
the Bombay Hi gh Court in CI.T. v. Hco Products, (1991) 187
. T.R 517.

In view of the answer given by us to the first question
posed by us, there is no need to answer the second and third
guestions since, even wthout the anmendnent, the assessees
cannot claim the depreciation allowance in question. The
second question can arise only if it is assuned that there
was an anbiguity or doubt as to interpretation that was
retrospectively clarified by the legislature. But it is
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common ground before us that, even on this hypothesis, the
validity of the anmendnment cannot be challenged. This is
i ndeed beyond all doubt: See Rai Rankrishna v. State of
Bi har, [1964] 1 S.C.R 897; Asst Conmissioner of Urban Land
Tax v. Buckingham & Carnatic Co. Ltd., [1970] 1 S.C R 268;
Krishnamurthi & Co. v. State of Madras, [1973] 2 S.C R 54;
Hra Lal Rattan Lal v. Sales Tax O ficer and Another, (1973)
31 SST.C. 178 and Shiv Dutt Rai Fateh Chand v. Union of
India, (1984) 148 |.T.R. 644. Even the Bonbay decision
inC.I.T. v. Hco Products, (1991) 187 1.T.R 517 on which
the assessees heavily rely, concedes, in our opinion
rightly, this position. The assessees may have sone possible
case only if the earlier statutory provisions can be said to
have been wunanbi guously in. favour of the assessee and the
1980 anmendnent had radically altered the provisions to cast
a new and substantial burden on the assessee with
retrospective effect. It is this third alternative
refl ected by the third question posed by wus, that was
success fully urged before the High Court by the assessees.
But we are unable to accept this argument or conclusion. In
our view, thefirst question has to be answered by saying
that the pre-1980 provisions were capable of only one
interpretation but that was as wurged on behalf of the
Revenue. The 1980- amendnent has effected no change at all in
the provision except to set out nore clearly and
categorically what the provision said even earlier. In this
view, the second and third questions -earlier posed do not
ari se.

For the reasons discussed above, these Wit Petitions
are dism ssed. We, however, nmake no order as to costs.

B.P JEEVAN REDDY, J. | agree wth mnmy |earned brother
Ran- ganathan, J. that these wit petitions should fall
Having regard to the nature and significance of the question
rai sed herein, however, | felt inpelled to say a few words.

The challenge in this batch of wit petitions is to the
retrospective operation given to the anended clause (iv) of
sub-section (2) of Section 35 .0of |Incone Tax Act, 1961, by
the Finance (No.2) Act, 1980. The said Finance Act added the
words "or any other" in the said clause and gave it
retrospective effect fromApril 1, 1962. As anended, cl ause
(iv) reads as foll ows:

"(iv) - where a deduction is
al l owed for any previous year under
this section in respect of

expenditure represented wholly or

partly by an asset, no deduction

shall be allowed under clause (ii)

or sub-section (1) of section 32

for the sane or any other previous

year in respect of that asset."

Learned Counsel for the petitioners-assessees contended
that the retrospective effect given to the said anmendnent
has the effect of taking away the rights vested in the
assessees by the unanended provisions, making themliable to
pay huge anmpunts by way of tax. Such paynment, if enforced,
has the effect of debilitating the assessees, industries
beyond recall. It is subnitted that the retrospectivity
given to the said amendment is violative of the petitioners
fundanental rights guaranteed by Articles 19(1) (g) and 14
besi des the guarantee in Article 300A

In the year 1946, clause (xiv) anmong other clauses was
i ntroduced in sub-section (2) of Section 10 of the Indian
I nconme-tax Act, 1922. It provided, for the first tine, that
even expenditure of a capital nature laid out on scientific
research related to the business of the assessee shall be
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allowed to be deducted. The deduction was hundred per cent
spread over a period of five consecutive previous years
conmenci ng from the previous year on which the expenditure
was incurred. Sub-clause (d) of clause (xiv) provided at the
same time that "where a deduction is allowed for any
previous year under this clause in respect of expenditure
represented wholly or partly by any asset, no deduction
shall be allowed under «clause(vi) or <clause (vii) for the
same previous year in respect of that asset." The effect of
sub-clause (d) was that if an assessee claimed and was
allowed a deduction in respect of expenditure of a capita
nature on scientific research, - and where such expenditure
took the shape of an asset, which in the normal course would
be entitled to deduction on account of depreciation under
clauses (vi) and (vii) of Section 10(2) - no depreciation
woul d be allowed in respect of that asset in those
respecti ve previous years. |In other words, during the period
of five previous years the ‘assessee was allowed the
deduction under clause (xiv) of sub-section (2) of section
10, claimfor depreciation under clauses (vi) an/or (vii) of
t he same sub-section was excl uded.

In the Income-tax Act, 1961, a simlar provision was
made in section 35. ~Clause (iv) of sub-section (1) of
section 35 provided for deduction of  expenditure of a
capital nature incurred on scientific research related to
the business carried on by the assessee. Sub-section (2) of
Section 35 set out the manner in which and the ternms subject
to which the deduction was to be allowed. As enacted in

1961, sub-section (2) provided, --as was done by clause
(xiv) of Section 10(2)  of the 1922 Act - that the said
deduction shall be allowed in equal neasure in five

consecutive previous years, comrencing  from the  previous
year in which the expenditure was - incurred. In the year
1967, however, sub-section (2) was anended, providing for
full deduction of the expenditure in the very previous year
in which such expenditure was incurred. C ause (iv) of sub
section (2), however, remained unchanged. dause (ivV)
decl ares that where a deductionis allowed for any previous
year under the said section in. respect of -expenditure
represented wholly or partly by an asset, no deduction shal
be all owed wunder clauses (i), (ii) and (iii) of sub-section
(1) or under sub-section (1A) of section 32 for the sane
previous year in respect of that asset. Thus, the position
obt ai ning under the 1922 Act and the previous Act is the
sane, with the difference that if such expenditure is
incurred after April 1, 1967, hundred per cent deduction was
granted in the very previous year in which the asset
(representing the capital expenditure of « the nat ure
nmentioned in clause (iv) of sub-section (1) of Section 35)
i s acquired.

The Revenue says that the deduction provided by Section
35(1) (iv) isin the alternative to the deduction provided
by clauses (i), (ii) and (iii) of sub-section (1) and sub-
section (1A) of Section 32. If one is availed of, the other
is not available, not only during the year or years in which
the deduction wunder Section 35(1) (iv) is availed of, but
permanently. The reason, according to them is obvious: if
both are allowed to be availed of, it amounts to grant of
200% deduction viz., 100% under Section-35 (1) (iv) and
anot her 100% under sub-sections (1) and (1A) of Section 32.
This is totally outside the contenplation of the Act, they
say. On the other hand, the case of the asssessees is that
the bar created by clause (iv) of sub-section (2) applies
only to that previous year or those previous years during
which the said expenditure is allowed as a deduction. That
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is the express |anguage of the clause. The bar does not
ext end beyond the year or years in which the deduction under
Section 35(1) (iv) is availed. There is no reason - nore so
in a taxing enactnment - to extend the said bar beyond the
[imt prescribed by the statute. They say, if the intention
of the Parliament was to bar the claimof depreciation in
respect of such asset for all tinme to cone, nothing was
easier than to say so in clear words, as was done by sub
section (4), of section 20 of U K Finance Act, 1944. It is
poi nted out that clause (xiv) of sub-section (2) of section
10 was introduced in the Indian Incone-tax Act within two
years of the introduction of a simlar provision in the
English Act, evidently inspired by the Amendnment in the
English Act. But while .incorporating the said provision, a
consci ous, departure was nade by the Indian Legislature, say
the assessees. Having regard to the scant investnment in

scientific research in India, it is submtted, the
| egi sl ature nmust- have thought it necessary to provide an
addi ti onal inducement over and  above the deduction on

account of ~depreciation. Considerations of equity have no
place in the interpretation of a taxing enactnents, they
say further.

I find it difficult to agree with the reasoning of the
assessees. Acceding to- it wuld anpbunt to placing an
unreasonabl e i nterpretation upon the rel evant provisions and
to negating the intention of Parliament. | find it difficult
to agree that the Indian Legislature - as also the
Par | i ament made a 'conscious departure from the English
Amendnent with the idea of providing an additional benefit
to induce the Indian assessees to invest nore in scientific
research. | find the argunent rather convoluted. |f the
intention of the Legislature/Parlianent was to provide nore
than 100% deduction, they would have said so, as they have
done in cases where they provided for what is called
wei ght ed deduction’. (For exanple, See Section 35(B) of 1961
Act). A doubl e deduction cannot be a matter of inference, it
nmust be provided for in clear and express |anguage. regard
having to its unusual nature and.its serious inmpact on the
Revenues of the State. Now, what does clause (iv) of Section
35(2) say? It says that during the years or the "year in
which the assessee avails of the deduction under Section
35(1 ) (iv) he shall not avail of the deduction on account
of depreci ation provided by clauses (i), (ii) and (iii) of
sub-section (1) and sub-section (1A) of Section 32. What
could be the underlying reason? It is obviously to ensure
that the assessee doesn’t get doubl e deduction. Take a case

where the asset was acquired prior to April 1,1957. The
deduction under Section 35(1) (iv) would be allowed in five
consecutive years. |If during the very five previous years,

depreci ation under the aforenentioned provisions is/ also
all oned, the assessee would obtain, at the end of five
years, a double depreciation i.e., 100% under Section 35 and
al nost 100% under Section 32. (It may be noted that in nany
cases, the rate of depreciation under Section 32 is 20%or
even higher). |If such a course was barred by clause (iv)
during the initial five years, would it be reasonable to say
that same thing can be achieved by claimng the deduction
after the expiry of five years? If both the deductions are
inthe alternative, as indicated by clause (iv), they nust
be understood as being in the alternative and not
consecutive. It would be a rather curious thing to say (in
the case of an asset acquired prior to April 1, 1967) that
Parliament barred claimfor depreciation under Section 32
even in the first year when only 20% of the cost of the
asset is allowed as deduction under Section 35(1) (iv), it
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barred it in the second, third and fourth years, when the
deduction has reached 40, 60 and 80 per cent, but pernmtted
it be clained after the fifth year, by which year the entire
100% cost was allowed as a deduction. No express provision
was necessary to say what is so obvious. The position after
April 1, 1967 is no different.

That the aforesaid viewis the correct one is indicated
by Explanation (1) to clause (1) of section 43 [the
correspondi ng provision in the 1922 Act being sub-cl ause (e)
of clause (xiv) of Section 10(2)]. Cause (1) of section 43
defines the expression ‘actual cost’. Explanation (1)
appended , to the definition says "Were an asset is used in
the business after it ceases to be wused for scientific
research related to that business and a deduction has to be
made under clause (ii)~ of sub-section (1) of section 32 in
respect of that asset, the actual cost of the asset to the
assessee shall be the actual cost to the assessee as reduced
by the ~anmount of any deduction allowed under clause (iv) of
sub-section (1) of section 35 or under any corresponding
provi sion of the Indian Inconme-tax Act, 1922 (11 of 1922)."
Now what —does this mean? Take ~a case where the asset of a
i ke nature acquired prior to April 1, 1967 is diverted to
ot her purposes after the expiry of two previous years; the
‘actual cost’ of the asset to the assessee in such a case
woul d be 60%of the original cost. And if it is diverted
after five years, it' would be nil which neans that the
assessee cannot claimany depreciation on it at all
Counsel for the assessee explains this provision to say that
it was neant to prevent diversion of such an asset from
scientific research to assessee’”s business  purposes. The
expl anati on does not stand scrutiny. The fallacy in the
expl anati on can be denpnstrated by taking the very sane
illustration, where the asset is acquired prior to April 1
1967. Suppose, such an asset is diverted after first two
previous years, its ‘actual cost’ to the assessee would be
60% of the original cost, which alone would qualify for
deduction under Section 32(1) and (1A). The renaining 40%
woul d not. This 40% goes w thout earning any depreciation
Wy is it so, if the assessees are right in saying what they
do. According to their reasoning, this 40% too should
qualify for depreciation. The fallacy in their argument
woul d become clearer, if the diversion is at the end of the
fifth year.

That the Parlianment never intended to provide for a
doubl e deduction is also the opinion of the Direct Tax Law
Committee. In its interim report, (Decenber, 1977) the
Conmittee (popularly known as ' Choksi Committee’) had this
to say in para 3.29 of its report:

"3.29.- Qur attention has al so been

dr awn to certain anomal ous
si tuations in t he matt er of
al | owance of depreci ati on. In
certain cases wher e a f ul

deduction has been all owed in

relation to a capital asset under
other sections (as for exanple,

section 35 whi ch permts a
deduction in respect of capita
expendi ture f or scientific

research), the tax payers have
contended that such deduction is
i ndependent of the allowance by way
of depreciation. In our view the
intention of the legislature is not
to all ow a doubl e deduction (of
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209% in respect of the sane asset,

once under section 35 and, again

by way of depreci ati on under

section 32. If and to the extent

that there is any anomaly or

contrary view possible on a

construction of section 35, we

recommend that the law should be

clarified to provi de t hat no

depreci ati on under section 32 shal

be allowable in respect of capita

expenditure for scientificresearch

qualifying for deduction under

section 35."

It is evidently on the basis of this recomendation
that clause (iv) of ~sub-section (2) of section 35 was
amended to make express what. was inplicit in it. The
amendment i ntroduced the words, "or any other"” in the said
cl ause. After anendment, clause (iv) of section 35 (2) reads
as follows: "where a deduction is allowed for any previous
year under this section in~ respect of expendi ture
represented wholly or partly by an asset, no deduction shal
be all owed wunder clause (ii) of sub-section (1) of section
32 for the same or any  other previous  year in respect of
that asset." In our opinion the said anmendnent is nerely
clarificatory in nature. It nakes explicit what was inplicit
in the provisions. Question of its constitutionality,
therefore, does not arise. Though purporting to be
retrospective, it does not take away any rights which had
legally vested in the assessees.

The Bonbay H gh - Court~ has struck down ‘the said
amendnment of clause (iv) in Commissioner of |Incone Tax v.
Hi co Products Pvt. Ltd., 187 |I.T.R 517. The approach of the
Bonbay Hi gh Court is at variance wth ours. It has
practically accepted the line —of reasoning put forward by
the assessees which has not commended to us. Anpbng other
reasons, the H gh Court was inpressed by the difference in
the |l anguage enployed in Section 10(2)(xiv)(d) and the one
enployed in Section 20 (4) of the U K Finance Act, which
reads as foll ows:

"(4) Where a deduction is allowed

for any year under this or the | ast

preceding section in respect of

expenditure represented wholly or

partly by any assets, no deduction

shal | be al | owed under any

provisions of the Inconme-tax Act

other than this part of this Act in

respect of wear and t ear

absol escence, depreci ati on or

exceptional depreciation of these

assets for any year of assessnent

during any part of which they are

used by the person carrying on the

trade for scientific research

rel at ed to t he trade.'

It is apparent that the scheme and structure of the
English provision is different than ours, as has been
denonstrated by my | earned brother G Ranganathan, J.

So far as the arguments of taking away of vested rights
is concerned, it is evident from the facts stated in the
wit petition 1153/81 - which was treated as representative
of the facts and contentions in all the wit petitions and
with reference to which facts were argurments addressed
itself that none of the assessnments relating to any of the
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assessment years concerned herein has becone final. They are
pending at one or the other stage and in one or the other
forum | need not dilate upon this aspect inasmuch as the
i mpugned anendnment nerely makes explicit what was inplicit
in the unanended cl ause, as expl ai ned herei nabove. In such a
situation, the argunent of any right vesting in the
assessees is mspl aced.

The writ petitions accordingly fail and are di smi ssed.

No costs.

N. P. V. Petitions dism ssed.




