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ACT:
| nconme-t ax Act , 1922, s. 26A- | ncone- tax Rul es, r.

2(b)--Indian Partnership Act, 1932, ss. 58, 59, 69-Rule 2(b)
provi di ng that in respect of firnms registered under
Partnership Act the application for registration of firmu/s
26A of the Income-tax Act shall ‘be made before the end of
the previous year-Firmcan be said to be registered under
Partnership Act nor on date of receipt of application under
ss. 58 but when entry is nade in register of firns under s.
59-1f such an entry is nade after end of 'previous ' year’
firm is not registered under the Partners-ship Act for the
purpose of r. 2(b).

HEADNOTE

The assessee firm was constituted under a deed of
partnership dated OCctober 6, 1955. It was to cone -into
exi stence with effect from Novenber 5, 1954. The assessee
filed an application under s. 26A of the Act for
registration of the firmfor the assessnent year 1956-57.
The previous year of the firmwas shown as the year ending
Cct ober 26, 1955. The application was received by the
I ncome-tax O ficer on October 14, 1955. On Cctober 20, 1955
the assessee filed before the Registrar of Firns a statenent
under s. 58 of the Indian Partnership Act, 1932, O
Noverber 2, 1955 the Registrar of Firnms filed the “statenent
of the assessee and nmade entries in the register of | firms.
On March 23, 1961 the Incone-tax O ficer passed an order
refusing to register the firmunder s. 26-6A. inter-alia for
the reason that the application had not been nade in tine.
The appeal taken to the Appellate Assistant Comni ssioner
failed. The Tribunal also wupheld the order of t he
authorities below. In reference the High Court answered the
guestion in favour of the assessee holding that t he
partnership shoul d be deened to have been registered on the
date when the application was presented and that the
requirenent of r. 2(b) of the Rules would be satisfied if it
became registered under the Partnership Act even after the
"application under s. 26A was filed. in appeal by the
Revenue.
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HELD : (i) The view taken by the Hi gh Court was not correct.
Under the Partnership law it can be taken to have been
settled by decision,-, of High Courts, froma long tine that
the registration of firmtakes place only when necessary
entries are nmade in the register of firnms under s. 59 of the
Partnership Act by the Registrar. Section 58 of the Act no
doubt enploys |anguage which, without anything nore may
appear to lend support to the view that the registration of
a firm my be effected nerely by sending an application
whi ch woul d mean that as soon as an application is sent and
if entry is made under s. 59 pursuant to it the registration
would be effective fromthe date when the application was
presented. But s. 58(2) is not to be read in isolation and
has to be considered along with the scheme of the other
provisions of the Act viz. ss. 59 and 69. The latter
section which deals withthe effect of non-registration
throws |ight on what was contenplated by the Legislature
with regard to'the point of time when the firm could be
regarded as regi stered. [368 C-Q

Ram Prasad v. Kanta Prasad, A l.R 1935 All. 898, Dannal
Par shomadas v. Baburam Chhotelal, |I.L.R [1936] 58 All. 495
and Keral a Road Lines Corporation v. Conm ssioner of |ncomne-
tax, Kerala 51 |I.T.R 711, approved.

366
(ii) The views expressed by the Special Conmittee appointed
by the Governnent of /Andia in respect of the Bill which cane

to be passed by the Central Legislative as the Partnership
Act were irrelevant for the purpose of construing the
provi sions of the Act. [1369B]

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON : Civil “Appeal No. ' 545 of
1967.

Appeal fromthe judgnent and order dated April 15, 1966 of
the Andhra Pradesh Hi gh Court in Case Referred No. 40 of
1963.

S. C. Manchanda, B. D. Sharma and R N. Sachthey, for
the .appellant.

K. Raj endra Chaudhuri, for the respondent.

The Judgnent of the Court was delivered by

Grover, J. This is an appeal froma judgnent of the ~Andhra
Pradesh High Court arising out of a reference made under ~ S.
66(1) of the Income-tax Act, 1922, hereinafter -called the
"Act’ of the question whether on the facts and in the
circunmst ances of the case the application under s. 26A of
the Act was filed out of tine

The facts are not in dispute. The assessee firmwas consti -
tuted under a deed of partnership dated Cctober 6, 1955. It
was to conme into existence with effect from Novenber 5,
1954. The assessee filed an application under S. 26A of the
Act for registration of the firmfor the assessnent  year
1956- 57. The ’previous year’ of the firmwas shown as the
year, ending October 26, 1955. This application was
received by the Incone-tax Officer on Cctober 14, 1955. On

Oct ober 20. 1955 the assessee filed before the Registrar of
Firms a statenent under s. 58 of the Indian Partnership Act
1932. On Novenber 2, 1955 the Registrar of Firns filed the
statenment of the assessee and nade entries in the registrar
of firns. On March 23, 1961 the Incone-tax Officer passed
an order refusing to register the firmunder s. 26A inter
alia, for the reason that the application had not been nmade
in time. The appeal taken to the Appellate Assistant
Conmi ssi oner by the assessee failed. The I ncome-t ax
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Appel late Tribunal al so upheld the order of the Incone-tax
Oficer and the Appellate Assistant Conmissioner. On that a
reference was sought and the H gh Court answered the
guestion-referred in favour of the asses,see on the ground
that the application had been filed in tinme.

Section 26A of the Act provides that an application may be
nmade to the Inconme-tax O ficer on behalf of any firm
constituted wunder an instrunent of partnership specifying
the individual shares of the partners for registration for
the purposes of the Act. The application has to be made by
such person or persons and at such tine and has to contain
such particulars etc. as may be

367

prescri bed. Rules 2 to 6(b) of the Rules made under s. 59

of the Act deal wth registration of firns. W are

concerned with the following material portion of Rule 2.
"Such application shall........ be
made .. ..
(a) Were the firmis not registered under
the I ndian Partnership Act, 1932 (I X of 1932)
or or where the deed of Partnership is not
regi stered under the Indian Registration Act,
1908 (XVI of 1908), and the application for
registration is being made for the first tine
under the Act,
(i) Wthin a period of six nonths of the
constitution of the firmor before the end of
the '’ previous year’ of the firmwhichever is
earlier, if the firmwas constituted in that
previ ous year,
(ii) before the end of the previous year in
any other case;
(b) Were the firmis registered under the
I ndi an Partnership Act, 1932 (I X of 1.932) or
where the need of partnership is registered
under the Indian Registration Act (XVI of
1908) before, the end of the previous year of
the firm....... "

Now it is comon ground that the application for

registration was not rmade within the period prescribed by
rule 2(a). What has been urged throughout on behalf of the
assessee is that the application to the Income-tax O ficer
was governed by rule 2(b) and was in tinme as the firmshould
be deened to have been registered not on the date on which
it was actually registered by the Registrar of ~ Firnms but
with effect from the date on which the ‘application for
registration was presented to the Registrar. In other words
the firm should be considered to have been registered on
Oct ober 20, 1955 on which date the statement under s. 58 of
the Partnership Act was filed by the assessee before the
Regi strar of Firns.

The real question which has to be deternmined is whether the
registration of a firmunder the Partnership Act takes place
with effect from the date on which the application for
registration is made in accordance with s. 5 8 of that Act.
Section 58 ( 1) provides that the registration of a firm
may be effected at any tinme by sending by post or delivering
to the Registrar of the area in which any place of business
of the firm is situated or proposed to be situated a
statenment in the prescribed formand accom

368

panied by the prescribed fee stating........ Under S. 59
when the Registrar is satisfied that the provisions of S. 58
have been duly conplied with he shall record an entry of the
statenment in a registrar called the "register of firms’ and
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shall file the statement. In Ram Prasad v. Kanta Prasad(1l)
it was laid down that the registration of a firmunder the
Pertnership Act takes place only when the necessary entry is
made in the register of firms, Even under s. 69 of the
Partnership Act which deals wth the effect of non-
regi stration it has been consistently held that the
registration of a firmsubsequent to the filing of the suit
did not cure the defect; See Danmal Parshotandas v. Baburam
Chhot el al (2). Thus wunder the Partnership law it can be
taken to have been settled by decisions of Hi gh Courts from
along tine that the registration of a firmtakes place only
when the necessary entry is nade in the register of firns
under s. 59 of the Partnership Act by the Registrar. It s
true that sub-section (1) of s. 58 enploys |anguage which
wi t hout anything nore may | and support to the view that the
registration of a firmmy be effected nmerely by sending an
application which would mean that as soon as an application
is sent-and if entry is made under s. 59 pursuant to it the
registration would be effective fromthe date when the
applicati'on” was presented. But s. 58(1) is not to be read
in isolation and has to be considered along with the schene
of the other provisions of the Act, nanely, s. 59 and s. 69.
The latter section may not have a direct bearing on the
poi nt under our consideration but it throws light on what
was contenplated by the legislature with regard to the point
of time when the firmcould be regarded as registered. The
Kerala Hi gh Court' has in Kerala Road Lines Corporation v.
Commi ssi oner of Income-tax, Kerala(l), clearly expressed the
view that reading ss. 58 and 59 of the |Indian  Partnership
Act together a firm cannot be said to be registered when the
statenment prescribed by s. 58-and the required fee are sent
to the Registrar and that the registration of the firm is
effected only when the "entry of the 'statenent is recorded
in the registrar of firnms and the statenent is field by the
Regi strar as provided in s. 59. In that case also an
identically simlar guestion arose in respect of
registration of a firmunder s. 26A of the Incone-tax Act.
The High Court in the judgnment under appeal referred to the
statenment extracted fromthe report of the Special Conmmttee
which had been appointed by the Governnent —of |India to
examine the provisions of the Bill before it came to be
passed by the Central Legislature as the Partnership Act and
reference was made in particular to the statement relating
to clause 58 correspondi ng

(1) Al R 1935] Al 1. 898. (2) I.L.R[1936] 58ALL.495.
(3) 511.T.R 71 1.
369

to S. 59 of the Partnership Act to the effect that the
Registrar was a nmere recording officer and that he had no
di scretion but to record the entry in the registrar of
firms. W are unable to see how that statenent, - can be
taken into consideration for the purpose of interpreting the
rel evant provisions of the Partnership Act.. W Al so ' cannot
concur with the other reasoning of the H gh Court for com ng
to the conclusion that the partnership should be deened to
have been registered on the date when the application was,
presented and that the requirenment of rule 2(b) would be
satisfied if it becanme registered under the Partnership Act
even after the: application was fil ed.

For the reasons given above the appeal is allowed and the
judgrment of the High Court is set aside. The answer to the
question referred nust be givenin the affirmative and
agai nst the, assessee. The appellant shall be entitled to
costs in this Court.

G C Appeal
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