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Leave granted.

On May, 3, 1991 the Central ~Bureau of ' Investigation
(CBlI), New Del hi, searched the prem ses of J:K Jain at G 36
Saket, New Delhi to work out an information received while
i nvestigating RC Case No. 5(S)/91 SIU (B)/CBI'/ New Del hi. In
course of the search they recovered, besides other articles
and documents, two diaries, two small ~note books ' and two
files containing details of receipts of various anobunts from
di fferent sources recorded in_ abbreviated fornms of ditties
and initials and details of paynents to various persons
recorded in simlar fashion. Prelininary investigation taken
up by the Cbi to decode and conprehend those entries
reveal ed paynments anmounting to Rs. 65.47 crores, ~out of
which 53.5 crores had been illegally transferred from abroad
through hawal a channels, during the years 1988 to 1991 to
115 persons including politicians, some of whom were nenbers
of either Houses of parlianent during the relevant period,
officials of government and Public Sector Undertakings, and
friends of S.K Jain, B. R Jain, and N K Jain, who are
three brothers <carrying on different businesses. 1t further
reveal ed that the Jain brothers and J. K Jain, who is their
enpl oyee, had acted as mddlenen in the award of certain big
projects in the power sector of the Governnent of India to
different bidders; that they had official dealings wth
politicians and public servants whose names were recorded in
the diaries and the files; and that some of them had
accepted illegal gratification other than |egal reruneration
fromjains as a reward for giving them and the conpanies
they own and manage various contracts. On such revelation
the CBI registered a case on march 4, 1995 under Sections 7
and 12 of the prevention of Corruption Act, 1988 and Section
56 read with Section 8(1) of the Foreign Exchange Regul ation
Act, 1973 agai nst the Jains, some public servants and others
being RC No. 1(A)/95 ACU (VI) and on conpletion of
i nvestigation filed 34 charge-sheets (challans) in the Court
of the Special Judge, New Del hi against various politicians,
CGovernment servants and jains. 1In one of the above charge-
sheets (C.S. No. 4 dated 16.1.1996) Shri Lal Krishna Advani
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who at the naterial time was a nenber of the parlianent, and
the jains figure as accused and the another (C. S. No. 8
dated 23.1.1996), Shri V. C  Shukla, also a nenber of
parliament, along with the Jains.

The conmmon allegations nade in the above two charge-
sheets (from which these appeals sten) are that during the
years 1988 to 1991 jains entered into a crimnal conspiracy
among thenselves, the object of which was to receive
unaccounted nopney and to disburse the same to their
conpani es, friends, close relatives and other persons
i ncluding public servants and political |leaders of India. In
pursuance of the said conspiracy S.K. Jain |obbied wth
various public servants and Governnment organisations in the
power and steel sectors 'of the Governnent of India to
persuade them to award contracts to different foreign

bi dders with the notive of getting illegal kickbacks from
them During the aforesaid period the jain brothers received
Rs. 59,12, 11, 685/-, mjor portion of which cane from

foreign countries through hawal a channel s as ki ckbacks from
the foreign bidders of certain projects of power sector
undertakings and the balance fromw thin the country. An
account of receipts and disbursements of the npnies was
mai ntained by J.K Jain in the diaries and files recovered
from his house and jain brothers authenticated the sane.

As against Shri Advani the specific allegation in the
charge-sheet in which he and jains figure as accused) is
that he received a sumof Rs. 25 lacs fromjains during his
tenure as a nenber of the parlianent, (besides a smof Rs.
35 lacs which was received by himwhile he was not a nenmber
of the parlianment). In the other charge-sheet filed against
Shri Shukla and Jains) it is-alleged that during the period
1988 to 1991, while shri Shukla was a menber  of the
parliament and for some tine a Cabinet Mnister of the
Central Government he received Rs. 39 lacs (approximately)
from Jains.

According to CBl the materials collected during
i nvestigation clearly disclosed that jains were in the habit
of nmaking paynents to influential public servants and
political |eaders of high status expecting official favours
fromthem and the above paynents were made to Shri Shukl a
and Shri Advani with that oblique notive. Thereby, the Cbi
averred, the above persons (the respondents in these
appeal s) commtted offences under Section 120B |.B.C and
Section 13(2) read with Section 13(1) (d), 7 & 12 of the
prevention of Corruption Act, 1988.

The special judge took cognisance upon the above two
charge-sheets and issued processes agai nst the respondents.
After entering appearance they agitated various grounds (to
which we will refer at the appropriate stage)  to contend
that there was no nmaterial whatsoever to franme charges
agai nst them The Special Judge, however, the rejected al
those contentions and passed separate orders deciding to
franme charges and try the respondents. Pursuant to the order
passed in Case No. 15 of 1996 (arising out of C. S No. 8
dated 23.1.1996) the following charges were framed against
Shri  Shukl a: -

“ Firstly, that you, V. C. Shukla

during the period from Feb. 90 to

Jan. 91 at Delhi agreed with other

co-accused S. K. Jain, NK Jain, B

R Jain, and J. K Jain to do an

illegal act, to wt, to obtain

pecuni ary advantage fromthe said

Jains by abusing your officia

position as a public servant being
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Menber of Parlianent during the
sai d period and al so be M nister of
External Affairs from21.11.90 to
Jan. 91 and in pursuance of the
sai d agreenment, you obtained the
pecuni ary advantage and accepted
Rs. 38, 85,834/- as gratification
other than |egal renuneration from
the said Jains for a general favour
to them fromyou and you, thereby,
conmitted an of fence punishable U's
120 -B I1Cr/w Sec. .7, 12 and 13(2)
r/fw 13(1)(d) of the  prevention of
Corruption Act, 1988 and within the
cogni zance of this Court.

Secondly, that you- during t he
aforesaid period at the aforesaid
pl.ace in or aforesaid period at the
af oresaid place in your _aforesaid
capacity being a public servant,
accepted a sum of Rs. 38,185,834
from the above ~said -co-accused
persons, nanmely S. K.~ Jain, NK
Jain, B. R Jain and J. K Jain as
gratification/  other t han | ega

remuneration for showi ng general

favour to themand vyou, thereby,

conmitted an of fence puni shable U's
7 of the prevention of Corruption
Act, 1988 and within the cognizance
of this Court.

Thirdly, that you during t he
af oresaid peri od and at the

af oresaid place, in your aforesaid
capacity being a public servant
obt ai ned pecuni ary advant age

amounting to Rs. 38,85,834/- from

the co-accused persons nanely, S. K

Jain, B. R Jain, NK Jain and

J.K Jain Dby abusing your position

as a public servant and also

wi thout any public interest and

you, thereby conmtted an offence

puni shable US 13(2) r/w Section

13(1)(d) of the Prevention of

Corruption Act, 1988 and within the

cogni zance of this Court.
The charges franed against S. K Jain, in that case read as
under :

“ Firstly, that you, S. K Jain
during the period from Feb. 90 to
Jan. 91 at Del hi, agreed with other
co-accused V.C. Shukla, N K. Jain,
B. R Jain and J. K Jain to do an

illegal act, to wt, to nmake
paynment of Rs. 38,85,834/- to said
Sh. V. C Shukl a, as a
gratification other t han | ega

remuneration as a motive or reward
for getting general favour from
said V. C. Shukla who was hol ding
the post of a menber of parlianent
during the said period and al so was
M ni st er for Ext er nal Affairs
during the period from21.11.90 to
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Jan. 91 and in pursuance of the

sai d agr eenent, t he pecuni ary

advant age was obtained by said V.

C. Shukla by abusing his officia

position and wthout any public

interest and the paynent was nade

by you as, aforesaid, gratification

an you, thereby, committed an

of fence punishable Us 120-b |PC

r/w Sec. 7, 12, 13(2) r/w 13(1)(d)

of the prevention of Corruption

Act, 1988 and within the cogni zance

of this Court.

Secondl y, that you, . S. K Jain

during the aforesaid period and at

the aforesaid place abetted the

conmi ssion of offence punishable

Us7 of the P.~C  Act, 1988 by

of fering bribe of Rs. 38,85834 to

said V. C. Shukla, who was a public

servant during the relevant period

as a nmenber of parlianent and al so

as a mnister off External Affairs

during the period from21.11.90 to

Jan. 91 for getting general favour

fromhimand you, thereby comitted

an of fence puni shable u/s 12 of the

Prevention of « Corruption Act, 1988

and within the cognizance of this

Court."

Sim | ar charges were al so franed agai nst the other Jains.

In the other case (c.c. No. 17 of “1996), in which Shri
Advani figure as an accused with Jains no formal charge was
franed (as by then the respondents had noved the High
Court), but the special Judge decided to frame charges
against them in simlar I|ines as would be evident fromthe
order dated Septenber 6, 1996, the relevant portion of which
reads as under:

" So, after going through the

entire mat eri al avail abl e on
record, i.e. char ge- sheet
statenents of t he W t nesses
recorded Us 161 Cr.P.C., docunents
placed on record prina facie, it

cannot be said that the allegations
made against all these accused are
groundless or that there is no
sufficient ground for proceeding
agai nst all the accused. Prim
facie, it is clear that there are
sufficient grounds for framng of
charges against all these accused.

Accordingly, | hereby order that
the charges agai nst all t hese
accused. Accordingly, I her eby

order that the charges for offences
US 120b | PC and Sections 7, 12,
13(2) r/w 13(1) (d) of the P. C
Act, 1988 be franed against all the
accused nanmely, L. K Adavani, S K
Jain, J.K. Jain, BBR . Jain and
N. K. Jain.

Further Charges for offence
Us. 7 and 13(2) read with 13(1)(d)
of P.C. Act, 1988 be franmed agai nst
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accused L. K. Advani
Further charges for offence

Us 12 of P.C. Act, 1988 be franed

against accused S. K Jain, J.K

Jain, B.R Jain and N. K Jain.'
Assailing the above order/charges the respondents noved the
Hi gh court through petitions filed under Section 482 CR P
C., which were allowed by a common order and the proceedi ngs
of the above two cases were quashed and the respondents were
di scharged. The above order of the Hgh Court is under
chal l enge in these appeals at the instance of the CBI

Fromthe above resune of facts it is manifest that the
entire edifice of the prosecution case is built on the

diaries and files - and for that matter the entries nade
therein - recovered from J. K Jain. Wile the appell ant
claimed that the entries in the docunents would be

admi ssi bl e under Sections 34,10 and 17 of the Evidence Act,
(" Act’ for short) the respondents contended that the nature
and character of the docunents inhibited their admssibility
under all the above Sections. Needless to say, to delve into
and deci de this debatable point it wi'll be necessary at this
stage to look into the docunents; the two spiral note books
(marked MR 68/91 and~ MR 71/91), two small spiral pads (MR
69/91 and MR 70/91) and two files, each containing some
| oose sheets of papers (MR 72/91 and MR 73/91). Since
according to the prosecution MR 71/91is the nmain (nother)
book we first take the same for scrutiny. Page 1 of the book
begins with the heading "A/C given ~upto 31st January on
31.1.1998;" and then follows serially nunbered entries of
various figures multiplied by ‘“some other ~figures on the
| eft hand colum and the product thereof on the next colum
for each nmonth commenci ng from January, 1990 to April, 1991

The overleaf ("0 for short ) of the page contains simlar
entries for the period fromApril, 1988 to Decenber, 1989
and it ends with the words "2:77° we have to receive". In
the subsequent pages the book records nonthly receipts of
noni es/ funds from inconspicuous persons/entities during the
peri od commencing fromthe nonth of February, 1988 to Apri

1991 maintained on '2 colums’ basis. The |eft hand col um
represents the recei pts and the right hand col um
di sbursements. In the colum of receipts the -source .is
indicated in abbreviated form on the Ileft of the figure
representing the sumreceived. On the right side of the said
figures a nunber is nentioned which co-relates wth the
serial nunber of the account of receivers recorded on pages
1 and 1(o) of the diary for the period subsequent to
31.1.1988. So far as the nanes of the payees are concerned
the same have also been recorded in abbreviated form
al phabets or words. The entries, however, do not give nay
i ndication of any sale, purchase or trading and show only
recei pts of noney froma set of persons and entities on one
side and paynments to another set of persons and entities on
the other, both reckoned and kept nonthly. As regards the
actual amounts received and disbursed we notice that the
figures which have been nentioned briefly against the
respective nanes are not suffixed with any synbol, volune or
unit so as to specifically indicate whether they are in
| akhs, thousands or any other denomination. It is noticed
that in nost of the entries the figures against transactions
extend to 2 places after decimal which seemto suggest that
the figures in nmoney columm may be in thousands, but then in
sone of the nonths, nanely, 11/88, 6/89, 10/90, 2/91, 3/91,
4/ 91, figures extend to 5 places after decinmal point in
noney columm. This gives an inpression that the figures are
in lakhs; and this inpression gains ground from other
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transactions. For exanple, at page 9 of the book in the
transactions relating to the nonth of Septenber 80, a figure
of 32,000 prefixed by (sterling pound synbol) indicates that
it is 32,000 sterling pounds and the sane has been
multiplied by Rs. 40/- per pound which was possibly the
conversion rate of pound according to Indian currency at
that tinme) and the total has been indicated at 12.80 as
agai nst the product of Rs. 12,80,000/-. That necessarily
neans that the 2 places after deci nal denotes that figures
are in |lakhs. The book further indicates that it was from
time to tinme showmn to sone persons and they put their
signatures in token thereof.

The other book (MR 68/91) contains, inter alia,
entries relating to cash and fund received and disbursed in
the nmonths of February, Mrch and April 1991 recorded in
simlar fashion as in MR 71/91 (some or all of which
correspond with the entries in MR 71/91 for those nonths);
expenses incurred in-the nonth of March 91; and 'politica
expenses as on 26.4.91' wth nanes of a number of persons
nentioned thereunder through their initials or surnanes and
various amounts shown against their respective names in only
figures running upto 2 points after decimal. The other
entries in this book seemto be wholly unconnected to the
entries earlier referred to. The two snmall spiral pads (MR
69/71 and MR 70/91) also contain sone entries relating to
simlar receipt and disbursement on certain days and in
certain months during the above period - all witten in
simlar fashion. So far as the two files containing sone
| oose sheets of paper are concerned ( M R 72/91 and 71/91)
we notice that in some of these papers accounts of nobney
received and disbursed in one particular nmonth or a period
covering a nunber of nonths are witten.

Wil e arguing their case for fram ng of charges agai nst
the respondents it was contended on behal f of the appell ant
before the trial Court that having regard to the fact that
the docunents unm stakably showed that accounts of business
regardi ng recei pt and paynent of noney during the period
1988 to 19991 were regularly nmamintained those ‘docunents
woul d be admissible under Section 34 of the Act. Relying
upon the statements of some of the wi tnesses recorded during
i nvestigation and report of the handwiting expert that the
entries in the documents were in the handwiting of J.K
Jain, and that the three Jain brothers had signed those
docunents in token of their authenticity, it was contended
that entries therein would be adm ssible also under Section
10 of the Act to prove that pursuant to a conspiracy hatched
up by the Jains to obtain favours from politicians and ot her
public servants paynments were made to them from noneys
recei ved through hawal a transactions. Section 17 and 21 were
al so pressed into service to contend that the entries would
be ’admni ssion of the Jains of such paynents.

In refuting the above contentions it was submitted on
behal f of the respondents that since those docunments were
not books of accounts nor were they maintained in regular
course of business they would not be rel evant under Section
34. It was next subnmitted that even it was assuned that
t hose documents were relevant and admi ssible under Section
34 they could be, in view of the plain [anguage of that
Section, used only as corroborative evidence, but in absence
of any independent evidence to prove the paynments alleged
therein the docunents were of no avail to the prosecution
The admi ssibility of the docunents under Section 10 was
resi sted by the respondents contending that there was not an
iota of material to show even, prina facie, that there was a
conspi racy. Simlar was t he contention regardi ng
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applicability of sections 17 and 21 in absence of any
material to prove 'admi ssion’ of Jains. In support of their
respective contentions they relied upon sone decisions of
this Court as also of different Hi gh Courts.

Fromthe order of the trial Court we find that though
it noted all the contentions of the parties and quoted in
extensor from the judgnents relied on by themit left the
guestion regarding admissibility of the docunments under
Section 34 unanswered with the foll owi ng observation: -

"All the above cited case laws U's

34 and other sections of Indian

Evi dence Act pertain to the stage

wher e in t hose cases entire

evi dence has been recorded and the

trial was concluded. There is not

even a single judgnent which has

been referred to above whi ch

pertains to the stage of charge. In

the instant case, the case is at

the stage of charge. So these case

laws- _are not applicable to the

facts and circunstances of the

present case, at this stage."

Then, proceeding on the-assunption that those docunents did
not comne within the purview of Section 34, the trial court
posed the question as to their evidentlary value wthout
first going into the question whether ~the docunents were
admi ssible in evidence) and held that being ’docunents’
under Section 3 of the Act they could be  proved during
trial under Sections 61 and 62 thereof. The trial Court then
referred to the various entries in the diaries ‘and after
correlating them cane to the conclusion that a prinma facie
case had been made out agai nst the respondents. However, the
appel l ant’ s contention that the entries nade in the diaries
were al so admi ssi bl e under Sections 17 and 21 as agai nst the
Jains did not find favour with the trial court as, according
toit, prina facie there was no adm ssion on behalf of the
accused. As regards the admissibility of the entries in the
documents under Section 10, the trial Court did not record
any specific finding.

In setting aside the order of the trial court, the Hi gh
Court accepted the contention of the respondents that the
documents were not admissible in evidence under Section 34
with the foll ow ng words:

" An account pr esupposes t he

exi stence of two persons such as a

seller and a purchaser, creditor

and debtor. Admittedly, the alleged

diaries in the present case are not

records of the entries arising out

of a contract. They do not contain

the debts and credits. They can at

the nost be descri bed as a

menor andum kept by a person for his

own benefit which will enable him

to look into the same whenever the

need arised to do for his future

pur pose. Admittedly the sai d

di aries were not being nmaintained

on day-to day basis in he course of

busi ness. There is no nention of

the dates on which the alleged

payment were nmade. In fact the

entries there in are on nonthly

basis. Even the nanes of the
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persons whom the alleged paynents

were nade do not find a nention in

full. they have been shown in

abreviated form Only certain

"letters’ have been witten against

their nanes which are within the

know edge of only the scribe of the

said diaries as to what they stand

for and whomthey refer to."

After having held that the docunments were neither books
of account nor kept in the regular course of business the
Hi gh Court observed that even if they were adm ssible under
Section 34, they were not, in view of the plain | anguage of
the Section , sufficient' enough to fasten the liability on
the head of a person, against whomthey were sought to be
used. As, according to the Hi gh, the prosecution conceded
that besides the alleged entries in the diaries and the
| oose sheets there was no other evidence it observed that
the entires would not further the case of the prosecution.
As regards “the admissibility of the docunents under Section
10 the High Court held that the materials collected during
investigation did not raise ~a reasonable ground to believe
that a conspiracy existed, far less, that the respondents
were parties thereto and, therefore, those docunents woul d
not be adm ssi bl e under Section 10 al so. The Hi gh Court next
took up the question as to whether those docunents coul d be
admi tted under Section 17 and observed that -the adnm ssions,
if any, therein could be used against Jains  only and not
agai nst Shri  Adavani « and Shri -~ Shukla. The H gh Court,
however observed that the production and proof of the
docunents by thenselves would not furnish evidence of the
truth of their contents and that duringinvestigation C B.I.
did not examne any witness or collect nmaterials to prove
the same. Wth the above findings and observations, the High
Court arrived at the foll ow ng concl usion:-

" In the present case there is

no evi dence agai nst the petitioners

except the diaries, note books and

the | oose sheet with regard to the

al l eged paynents (vide MR Nos.

68/91, 72/91 and 73/91). The said

evidence is of such a nature which

cannot be converted into a |ega

evi dence against the petitioners,

in view of ny above di scussion

There is no evidence in the

instant case wth regard to the

noni es which are alleged to have

been, received by Jains for the

pur pose of disbursenment. There is

no evidence wth regard to the

di sbursement of the ampunt . Then

there is no evidence with regard to

the disbursenent of the anount.

Then there is no evidence wth

regard to the fact to prove prinma

facie that the petitioners i.e.

Shri L. K. Advani and Shri V. C

Shukl a accepted the all eged amounts

as a nmotive or reward for show ng

favour or disfavor to any person

and that the said favours and

di sfavors wer e shown in t he

di scharge of their duties as public

servants as contenplated by 5.7 of
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the Act (Prevention of Corruption

Act, 1988). Thus the court wll

have to presume all the above facts

in the absence of any evidence in

connecti on therewith to franme

charges against the petitioners.

To appreciate the contentions raised before us by the
| earned counsel for the parties it will be necessary at this
stage to refer to the material provisions of the Act.
Section 3 declares that a fact a relevant to another when it
is connected with the other in any of the ways referred to
inthe provisions of the Act relating to the rel evancy of
facts; and those provisions are to be found in sections 6 to
55 appearing in Chapter Il. Section 5, wth which Chapter |
opens, expressly provides that evidence nay be given in any
suit or proceeding of the existence or non-existence of
every fact in issue and the facts declared relevant in the
af oresaid section, and of no others. Section 34 of the Act
reads as under: -

" Entries in books of account when

rel evant - Entries~ in book  of

account, regularly kept in the

course of business, are relevant

whenever they refer to a nmatter

into which the court has to inquire

but such statenents shall not al one

be sufficient. evidence to charge

any person with liability."

Froma plain reading of the Section it is manifest that
to make an entry relevant thereunder it nust be shown that
it has been made in a book, that book is a book of account
and that book of account has been regularly kept . in the
course of business. From the above Section it is also
mani fest that even if the above requirements are fulfilled
and the entry becomes adnissible as relevant evidence,
still, the statenent nmmde therein shall not alone be
sufficient evidence, still, the statement nade therein shal
not along be sufficient evidence to charge any person with
liability. It is thus seen that while the first part of the
section speaks of the relevancy of the entry as evidence,
the second park speaks, in a negative way, of its
evidentiary value for charging a person with-aliability. It
will, therefore, be necessary for us to first ascertain
whet her the entries in the docunents, wth which we -are
concerned, fulfil the requirenents of the above section so
as to be admissible in evidence and if this question is
answered in the affirmative then only its probative value
need be assessed.

"Book’ ordinarily neans a collection of sheets of paper
or other material, blank, witten, or printed, fastened or
bound together so as to forma material whole. Loose sheets
or scraps of paper cannot be termed as 'book’ for they can
be easily detached and replaced. In dealing with the work
"book’ appearing in Section 34 in Mukundram vs. Dayaram [[AlR
1914 Nagpur 44], a decision on which both sides have placed
reliance, the Court observed: -

" In its ordi nary sense it

signifies a collection of sheets of

paper bound together in a manner

whi ch cannot be di sturbed or

altered except by tearing apart.

The binding is of a kind which is

not intended to the noveable in the

sense of bei ng undone and put

together again. A collection of
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papers in a portfolio, or clip, or
strung together on a piece of tw ne
which is intended to be untied at

will, would not, in ordi nary
Engl i sh, be call ed a
book. . ... ... .

think the term "book" in S 34

af oresaid may properly’ be taken to

signify, ordinarily, a collection

of sheets of paper bound together

with the intention t hat such

bi ndi ng shall be permanent and the

papers used collectively in one

volune. It is easier however to say

what is not a book for the purposes

of S. 34, and | have no hesitation

i n"hol di ng 't hat -unbound sheets of

paper in- whatever quantity, though

fill'ed” up with one conti nuous

account, are not a book of account

within the purviewof S -34."

We nust observe that ~ the aforesaid approach is in accord
with good reasoning and- we are in full agreement with it.
Applying the above 'tests it nust be held that the two spira

note books (MR 68/91 and 71/91) and the two spiral pads (M
69/91 and MR 70/91) are "books" wthin the nmeaning of
Section 34, but not the | oose sheets of papers contained in
the two files (MR 72/91 and MR 73/91).

The next question is whether the above books fulfil the
other requirenments of Section 34 so as to be admssible in
evidence. M. Altaf Ahned, the | earned Additional Solicitor
CGeneral, appearing for the appellant submitted that the
interpretation of the Hi gh Court that the expressions "books
of account" and "business" ‘“appearing in the above section
refer and relate to only such business as may exi st between
two persons such as a seller and purchaser, «creditor and
debtor, is anonal ous for such a truncated view woul'd di sabl e
law from dealing with illicit business and situations
connected therewith, such as the case in hand, where a
conspiracy was hatched up to receive noney through hawala
channel s and other sources and to distribute it as bribes to
politicians to influence favorable decisions from them
According to M. Altaf Ahmed, the expression "business"
under Section 34 should receive the w dest-possible meaning
and should be under stood and construed to mean and i ncl ude
all such efforts of people, which , by varied methods of
dealing with each other are designed to inprove their
i ndi vidual econom c conditions and satisfy their desires. he
submitted that any book in which nonetary transactions are
recorded and reckoned woul d answer the description-of ’book
of account’ wthin the neaning of the aforesaid section
Rel yi ng upon the dictionary neani ngs of the above two words,
nanely, ’business’ and 'account’ and the interpretations
given to those words by various Courts of |aw, he submtted
that the book (MR 71/91) and the connected docunments woul d
clearly prove that they were books of account maintained in
respect of the illegal business that the Jain were carrying.
H's last contention on this aspect of the matter was that
the transactions contained in MR 71/91 and the connected
docunents were an inherently credible record of the business
in question and the books were naintained with such
regularity as was conpatible with the nature of the business
the Jain brothers were carrying and consequently those books
woul d be admissible in evidence under Section 34.
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M. Sibal, the Iearned counsel for the Jains, did not
di spute that the spiral note books and the small pads are
"books’ within the neaning of Section 34. He, however,
strongly disputed the admssibility of those books in
evi dence under the aforesaid section on the ground that they
were neither books of account nor they were regularly kept
in the course of business. he submtted that at best it
could be said that those books were nmenoranda kept by a
person for his own benefit. According to M. Sibal, in
busi ness parlance 'account’ nmeans a formal statenent of
noney transactions bet ween parties ari sing out of
contractual or fiduciary relationship. Since the books in
qguestion did not reflect  any such relationship and, on the
contrary, only contained entries of nonies received fromone
set of persons and paynent thereof to another set of persons
it could not be said, by any stretch of imagination that
they were books of account, <argued nr. Sibal. He next
contended that —even if it was 6 assumed for argunent’s sake
that the ‘above books were books " of account relating to a
busi ness 'still they would not be adni ssible under Section 34
as they were not regularly kept. It was urged by himthat
the words ’'regularly kept’ nean that the entries in the
books were cont enmpor aneously made at the time t he
transactions took place but a cursory " glance of the books
woul d show that the entries were nade therein long after the
purported transactions took place. 1n ‘support of his
contentions he also relied upon the-dictionary meani ngs of
the words 'account”™ and 'regularly kept’.

The word 'account’ has been defined in_ Wrds and
Phrases, pernmanent Edition, Volune | A at pages 336 to 338 to
nmean (i) a claim or demand by one person against another
creating a debtor-creditor relation’ (ii) a fornal statenent
in detail of transactions between two parties arising out of
contracts or some fiduciary relation. At page 343 of the
same book the word has also been defined to nean the
preparation of record or statement of transactions or the
like; a statenent and expl anation of one's administration or
conduct in noney affairs; a statenent of record of financia
transactions, a reckoning or conputation; a registry of
pecuni ary transactions or a reckoning of noney transactions’
a witten or printed statenent of business dealing or debts
and credits; or a certain class of them It is thus seen
that while the former definitions give the word 'account’ a
restrictive neaning the latter give it a conprehensive
meaning. Simlarly is the above word defined,~ both
expansively, in Black’s Law Dictionary (Sixth Edition) to
nean’s detailed statement of the nutual demands in the
nature of debit and credit between parties arising out of
contracts or sone fiduciary relation. A statenent in
witing, of debits and credits, or of receipts and paynents;
alist of items of debits and credits, with their respective
dates. A statenent of pecuniary transactions; a record or
course of business dealings between parties; a list of
statement of nonetary transactions, such as paynents,
| osses, sales, debits, credits, accounts payable, accounts
receivable, etc., in nost cases showi ng a bal ance or result
of conparison between itens of an opposite nature.

M. Altaf Ahned relied upon the wider definition of the
word ’account’ as nentioned above to conned that MR 71/91
fulfills the requirenents of ’'account’ as it records a
statenent of nonetary transactions - such as receipts and
paynments - duly reckoned. M. Sibal on the other hand urged
that business accounts nust necessarily mnean only those
accounts which record transactions between two parties,
arising out of a contract or some fiduciary relations ( a
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nmeani ng accepted by the High Court). He submtted, relying
upon the definition of ’'nenorandunmi as appearing in ’words
and Phrases’, that MR 71/91 could at best be described as a
menor andum of some transactions kept by a person for his own
benefit to look into same if and when the occasion would
ari se.

Fromthe above definitions of 'account’ it is evident
that if it has to be narrowy construed to nean a fornal
statenment of transactions between two parties including
debtor-creditor relation and arising out of contract, or
some fiduciary relations undoubtedly the book MR 71/91 woul d
not come wthin the purview of Section 34. Conversely, if
the word "account’ is to be given wi der nmeaning to include a
record of financial transactions properly reckoned the above
book woul d attract the definition of 'book of account’.

It cannot be gainsaid that the words 'account’, ’books
of account’, ’business’ and ’'regularly kept’ appearing in
Section 34 are of general inport. necessarily, therefore,
such words nust receive a general construction unless there
is sonething inthe Act itself, such as the subject nmatter
with which the Act is dealing, or the context in which the
words are used, to showthe intention of the legislature
that they must be given a restrictive meaning.

I ndubi tably, the Act | ays down the rules of evidence to
be applied and followed in all judicial proceedings in or
before any Court including sone Courts - nartial. Keep in
view the purpose for which the Act-was brought into the
statute book and its sweep, the words appearing in Section
34 have got to be given their  ordinary, natural and
grammati cal meani ng, nore so,~ when neither the context nor
any principle of construction requires their restrictive
neaning. Wiile on this point we may refer to Section 209 of
the Companies Act, 1956 which expressly lays down what
"books of account’ to be mmintained thereunder nust contain
and, therefore, the general neaning of the above words under
the Act may not be applicable there:

In Mukundram (supra) after dealing with the word ' book
(to which we have wearlier referred) the Court proceeded to
consider what is nmeant by a 'book of account’ under Section
34 and stated as under

" To account is to reckon, and | an

unable to conceive any accounting

whi ch does not involve ei t her

addition or subtraction or both of

these operations of arithnetic. A

book which cont ai ns successi ve

entries of items my be a good

menor andum book; but until those

entries are totalled or balanced,

or both, as the case may be, there

is no reckoning and no account. In

the making of totals and striking

of balances fromtine to tine lies

the chief safeguard under which

books of account have been

di stinguished from other private

records as capable of containing

substantive evi dence on whi ch

reliance may be placed."

(enphasi s suppli ed)
We have no hesitation in adopting the reasoni ng adunbrated
in the above observations. The underlined portion of the
above passage supports the contention of M. Altaf Ahned and
rebuts that of nr. Sibal that M 71/91 is only a nmenorandum
for the entries made therein are totalled and bal anced. W
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are, therefore, of the opinion that M71/91 is a 'book of
account’ as it records nonetary transactions duly reckoned.

Conming now to the word ' business’ , we need not search
for its neaning in Black’s Law Dictionary, or words and
Phrases for this Court has dealt with the word in a number
of cases. In Narain Swadesh Weavi ng MIlls wvs. The
Conmi ssi oner of Excess profits Tax [ 1955 (1) SCR 952], a
five judge bench of this Court held that the word ’busi ness’
connotes sonme real, substantial and systematic or organised
course of activity or conduct with a set purpose’ and the
above interpretation was quoted wth approval in Mazagaon
Dock Ltd. vs. The Comm ssioner of Inconme Tax and Excess
Profits Tax [1959 SCR 848]. Again in Barendra Prasad Ray vs.
[.T.O [1981 92) SCC 693] this court observed that the word
"business’ is one of wde inport ad it nmeans an activity
carried on continuously and systematically by a person by
the application of his “labour-or skill wth a view to
earning an income. The activities of the Jain brothers, as
sought to  be projected by the prosecution now on the basis
of the —materials collected during.investigation (detailed
earlier) would, therefore, be 'business’ for they were being
carried on continuously in _an organised manner, with a set
purpose (be it illegal) to augnent their own resources. nr.
71/91 is, therefore, a book of account kept in the course of
busi ness.

That brings us to the question whether it was
"regularly kept’ so as to satisfy the |ast requirenment of
Section 34 to be adnmissible in evidence as a relevant fact.
M. Altaf Ahamed subnitted that the above question has got
to be answered keeping in view the nature of business the
Jain brothers were carrying on and that when MR 71/91 is
Scanned in that perspective it is obvious that it was
regularly kept. |In refuting the above contentions M. Siba
relied upon $ 1550 of American-Jurisprudence, proof of
Facts (Volune 34, Second Series) wherein it has been
observed that not nerely regularity is required; the entry
nmust have been fairly contenporaneous with the transaction
entered. he also referred to $ 1526 of the sane book which
reads as under:

The entry shoul d have been nade at

or near the time of the transaction

recorded - not nerely because this

is necessary in order to assure a

fairly accurate recollection of the

of the mtter, but because any

trustworthy habit of naking regul ar

busi ness records wll ordinarily

i nvol ve the nmaking of the record

cont enpor aneously. The rule fixes

no precise tinme' each case nust

depend on its own circunstances."

(enphasi s suppli ed)
M. Sibal submitted that froma cursory glance of MR 71/91
It would be apparent that the entries therein were not
cont enpor aneously made; and, on the contrary, they were nmade
nont hly which necessarily neant that those entries were made
long after the dates the purported transactions of receipt
and di sbursenent took pl ace.

VWhat is meant by the words 'regularly kept’ in Section
34 came up for consideration before different high Courts;
and we nay profitable refer to sone of those decisions cited
at the Bar. |In Rancthand Pitenbhardar Vs. Enperor [19 Indian
cases 534] it has been observed that the books are
"regularly kept in the corse of business’ if they are kept
i n pursuance of some continuous and uniform practice in the
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current routine of the business of the particular person to
whom they belong. In Kesheo Rao vs. Ganesh [AI R 1926 Nagpur
407] the court interpreted the above words as under

" The reqgularity of which S 34

speaks cannot possibly nean that

there is not m stake in the

accounts, as that would nake the

section a dead letter; no accounts

could be admitted in evidence til

they had been proved to be

absolutely correct, which is in

itself an inpossible task and al so

cannot be begun till ‘they have been

admtted in evidence. Regularly or

systematically neans t hat t he

accounts are kept according to a

set of rules-or a system whether

the accountant -has followed the

rul es or systemclosely or not. Nor

is there any thing in-the section

that says the system nust~ be  an

el aborate or reliable one. Both

those matters, t he degree of

excel l ence of ‘the system and the

cl oseness with which it has been

foll owed, affect’ the weight of the

evi dence of an entry, not it~ s

admi ssibility. The r oughest

menor anda of account s kept

generally according to the npst

el enentary system though often

departing from its, are adm ssible

in evidence, but would of corse

have no weight."

The view expressed by the Kerala H gh Court in
Kunj anman Vs. Govi nda Kurukkal [1960 kerala Law Ti nes 184]
inthis regard is that the words 'regularly kept’ do not
necessarily nmean kept in a technically correct nmanner for no
particular set of rule or system of keeping accounts is
prescri bed under Section 34 of the Evidence Act ~and even
menor anda  of account kept by petty shopkeepers are
adm ssible if they are authentic Wile dealing with the same
guestion the Punjab & Haryana H gh Court observe in Hrala
Mahabi r Pershad Vs. Mutsaddilal Jugal Kishore [(1967) 1 1.
L. R P & H 435] that the entries should not be a recita
of past transactions but an account of transactions as they
occur, of course, not necessarily to be nade exactly at the
time of occurrence and it is sufficient if ‘they are nmade
within a reasonable tinme when the nenory coul d be consi dered
recent.

In our considered opinion to ascertain whether a book
of account has been regularly kept the nature of occupation
is an eminent factor fr weighment. The test of regularity of
keepi ng accounts by a shopkeeper who has dally transactions
cannot be the sanme as that of a broker in real estates. Not
only their systens of nmmintaining books of account will
differ but also the vyardstick of contenporaneity in naking
entries therein. W are, therefore, unable to subscribe to
the view of M. Sibal that an entry nmust necessarily be made
in the book of account at or about the time the related
transaction takes place so as to enable the book to a pass
the test of 'regularly kept’'. Indeed the above Section ($
1526) expressly lays down (enphasised earlier) that the rule
fixed no precise tine and each case rmust depend upon its own
ci rcunst ances. Applying the above tests and the principles
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consistently laid down by the different H gh Court
s(referred to above ) we find that M 71/91 has been
regularly and systematically maintained. Wether the system
in which the book has been mintained guarantees its
correctness or trustworthiness is a question of its
probative value and not of its admissibility as a rel evant
fact under Section 34. The other three books, nanmely MR
68/ 91 and MR 70/91 woul d not however come within the purview
of the above Section, for, even though sone of the enpbnetary
transactions entered therein appear to be related to those
in MR 70/91, they (the three books ) cannot be said to be
books of account regularly kept. W need not, however, at
this stage consider whether the entries in these three books
will be relevant under any other provisions of Chapter Il of
the Act.

Now t hat we have found ( in disagreement with the High
Court ) that entries in MR 71/91 would be adm ssi bl e under
Section 34 of the Act we have to next ascertain there
probative value. nr. Ataf Ahmed took great pains to decode
and analyses the entries in the above book and, correlating
themwith theentries inthe other three books and in some
of the 1oose sheets found in the files, submitted that the
intrinsic evidence furnished by their internal corroboration
and i nt er-dependence unm st akabl y denonstr at ed their
authenticity and trustworthiness. According to M. Altaf
Ahrred the entries reflect such periodicity and regularity as
was conpatible wth the nopdus operandi~ of ‘the business of
Jain brothers of corrupting public servant including Menbers
of Parlianment and Mnisters inorder to influence their
deci sions and seek their favours for pronotion. of their
(Jain brothers’) economc interests. Besides, he submtted,
the external independent corroboration of those entries as
requi red under Section 34 was also available to the
prosecution from the statements nade by Shri Jacob Mat hai
Danial P. Rambal and P. Ghoshal and FEaj I1lm | during
investigation, in that, they  have admitted receipts of the
paynments as shown against themin MR 71/91. Wiile on this
point, he nade a particular reference to those entries ' in MR
71/ 91 Which, according to himm if corresponded wth the
entries in the other books and the enclose sheets would
prove the payments to Shri Advani and Shri Shukla.” As regard
s the proof of authorship of the entries he drew  our
attention to the statenents of Pawan Jain , A V. Pathak and
D. K. Guha who have stated that the entries were nmade by J.
K. Jain and that the Jain Brothers had put-their signatures
agai nst some of these entries in token of verification
thereof. He also drew our attention to the witten opinion
given by the hand witing expert in this regard.

In response M. Sibal submtted that the evi dence that
has been «collected during investigation only shows that the
entries were made by J. K Jain and that the Jain brothers
had put certain signatures against some of those entries it
there is o0 evidence whatsoever to prove that novies were
actually paid by the Jains and received by the payees as
shown in the entries, wthout proof of which no case, even
prima facie, could be said to have ben nade out agai nst any
of therm According to M. Sibal and M. Jethnal ani, |earned
Counsel for Shri Advani by nore proof of a docunent the
truth of the contents thereof is to proved and i ndependent
evidence for that purpose is required. |In absence of any
such evidence, they contended, no liability can be foisted
under Section 34.

The rational e behind admi ssibility of parties’ books of
account as evidence is that the regularity of habit, the
difficulty of falsification and the fair certainty of
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ultimate detection give them in a sufficient degree a
probability of trustworthiness (w gnore on evidence $ 1546).
Si nce, however, an elenent of self interest and partisanship
of the entrant to nake a person - behind whose back and
wi t hout whose know edge the entry is nade - |iable cannot be
ruled out the additional safeguard of insistence upon other
i ndependent evidence to fasten himwith such liability, aha
been provided for in Section 34 by incorporating the words
such statenents shall not alone be sufficient to charge any
person with liability.

The probative value of the liability created by an
entry in books of account cane up for consideration in
Chandradhar vs. Gauhati Bank [1967 (1) S. C. R 898]. That
case arose out of a suit filed by Gauhati Bank against
Chandradhar (the appellant therein ) for recovery of a |oan
of Rs. 40,000/- . IN defence he contended, inter alia, that
no | oan was taken. To substantiate their claim the Bank
solely relied upon certified copy of the accounts maintained
by them under Section 4 of the Bankers' Book Evidence Act,
1891 and ' contended that certified copies becane prina facie
evi dence of the existence of the woriginal entries in the
accounts and were adnissible  to prove the paynment of |oan
given. The suit was -decreed by the trial Court and the
appeal preferred against it was dism ssed by the H gh Court.
In setting aside the decree this Court observed that in the
face of the positive case made out by Chandradhar that he
did not ever borrow any sumfromthe Bank, ‘the Bank had to
prove that fact of 'such payment and could not rely on mere
entries in the books of account even if they were regularily
kept in the corse of business in view of the clear |anguage
of Section 34 of the Act. This Court further observed that
where the entries were not admitted it was the duty of the
Bank, if it relied on such entries to charge any person with
liability, to produce evidence in support of the entries to
show that the nmoney was advanced as indicated therein and
thereafter the entries would be off use as corroborative
evi dence.

The sane question came up  for consideration before
different High Court on a nunber of occasions but to eschew
prolixity we would confine our attention to sone of the
judgenents on which M. Sibal relied. In Yesuvadiyan Vs.
Subba Naicker [A 1. R 1919 Mudras 132] one of the |earned
j udges constituting the Bench had this to say:

S. 34, Evidence Act, |lays down that

the entries in books of account,

regularly kept in the course of

busi ness are relevant, but such a

statement will not alone e be

sufficient to charge any person

with liability. That nmerely neans

that the plaintiff cannot obtain a

decree by nerely proving the

exi stence of certain entries in his

books of account even though those

books are shown to be kept in the

regul ar course of business. he will

have to show further by sone

i ndependent evi dence that t he

entires represent real and honest

transactions and that the nopneys

were paid in accordance with those

entries. The |legislature however

does not require any particular

form or ki nd of evi dence in

addition to entries in books of
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account, and | take it that any
rel evant fact s which can be
treated as evidence wthin the
meani ng of the Evidence Act would
be sufficient corroboration of the
evidence furnished by entries in
books of account if true."

Wi le concurring with the above observations the other

| earned Judge stated as under
" 1If no other evidence besides the
accounts wer e gi ven, however
strongly those accounts may be
supported by the probabilities, and
however strong may be the evidence
as to the honesty of those who kept
them such consideration could not
alone with reference to s. 34,
Evidence Act, be the basis of a

decree. "
(enphasi s suppli ed)
In Beni Vs. Bisan Dayal [ A |'. R 1925 Nagpur 445] it

was observed tat entries inbook s of account are not by
thensel ves sufficient ~ to charge any person with liability,
the reason being that a man cannot be allowed to make
evidence for hinself by what he chooses to wite in his own
books behind the back of the parties. There nust be
i ndependent evi dence of the transaction to which the entries
relate an din absence of such evidence no relief can be
given to the party who relies upon such entries to support
his cl ai m agai nst another. In Hira Lal Vs. Ram Rakha [ A |
R 1953 Pepsu 113] the H gh Court, while negativing a
contention that it having been proved  that the books of
account were regularly Kkept in the ordinary course of
busi ness and that, therefore, all entries therein should be
consi dered to be relevant and to have been prove, said that
the rule as laid dowmn in Section 34 of the Act that entries
in the books of account regularly kept in the course of
busi ness re relevant whenever they refer to a matter in
which the court has to enquire was subject to the salient
proviso that such entries shall not —alone be sufficient
evidence to charge any person with Jliability. It is not,
therefore, enough nerely to prove that the books have been
regularly kept in the course of business and the entries
therein are correct. It is further incunbent upon the person
relying upon those entries to prove that the were in
accordance with facts.

The evidentiary value of entries rel evant under Section
34 was also considered in Hralal Mhabir Pershad (supra )
|.D. Dua, ]. (as he then was ) speaking for  the  Court
observed that such entries though relevant were only
corroborative evidence and it is to be shown further by sone
i ndependent evidence that the entries represent honest and
real transactions and that nonies were paid in accordance
with those entries.

A conspectus of the above decisions nakes it evident
that even correct and authentic entries in books of account
cannot wi t hout i ndependent evi dence of their
trustworthiness, fix a liability upon a person. Keeping in
view the above principles, even if we proceed on the
assunption that the entries made in MR 71/91 are correct and
the entries in the other books and |oose sheets which we
have already found to be not adm ssible in evidence under
Section 34) are admissible wunder Section 9 of the Act to
support an inference about the formers’ correctness stil
those entries would not be sufficient to charge Shri Advan
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and Shri Shukla with the accusations |evelled against them
for there is not an iota of independent evidence in support
thereof. In that view of the matter we need not discuss,
del eve into or decide wupon the contention raised by M.
Altaf Ahned in this regard. Suffice it to say that the
statenments of the for wtnesses, who have adm tted receipts
of the payments as shown against themin MR 71/91, can at
best be proof of reliability of the entries so far they are
concerned and not others. In other words, the statements of
the above wi tnesses cannot be independent evidence under
Section 34 as against the above two respondents. So far as
Shri Advani is concerned Section 34 would not cone in aid of
the prosecution for another reason also. According to the
prosecution case itself his nane finds place only in one of
the | oose sheets (sheet No. 8) and not in MR 71/91.
Resultantly, in view of our earlier discussion, section 34
cannot at all be pressed into service against him

Fol'l owi ng concl usi on of our di scussion on Section 34 of
the Act we may now turn to the principle and scope of
Section 10 of the Act and its applicability to the entries
in question. This section reads as under: -

" Thi ngs sai d or done by

conspirator in reference to comon

design. - where there is reasonabl e

ground to believe that two or nore

persons have conspired together to

commt an offence or an actionable

wong, any thing said, done or

witten by any one of such persons

in reference to t heir conmon

intention, after the time when such

intention was firs t entertai ned by

any one of them is a relevant fact

as against each of the persons

believed to be so conspiring, as

wel | for the purpose of proving the

exi stence of the conspiracy as for

the purpose of showing that any

such person was a party to it."
In dealing with this Section in Sardul Singh vs. State of
Bonbay | AR 1957 S. C 747], this court observed that it
is recognised on well established authority that the
principle under lining the reception of evidence of the
statenments, acts and witings of one co-conspirator  as
against the other is on the theory of agency. Odinarily, a
person cannot be nade responsible for the acts of other
unl ess they have been instigated by himor . done with his
know edge or consent. This section provides an exception to
that rule, by laying down that an overt act committed by any
one of the conspirators is sufficient, (on the genera
principles of agency) to make it the act of all. “But then
the opening of words of the Section makes in abundantly
clear that such concept of agency can be availed of, only
after the Court is satisfied that there is reasonabl e ground
to believe that they have conspired to conmt an offence or
an actionable wong. In other words, only when such a
reasonabl e ground exi sts, any thing said, done or witten by
any one of then in reference to their compn intention
thereafter is relevant against the others, not only for the
propose of proving the existence of the conspiracy but also
for proving the existence of the conspiracy but also for
proving that the other person was a party to it. |In Bhagwan
Swarup vs. State of Maharashtra [ A I. R1965 S. C. 682 ],
this court analysed the section as follows: -

" (1) There shall be a prim facie
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evi dence affording a reasonable

ground for a Court to believe that

two or nore persons are nenbers of

a conspiracy; (2) if the said

condition is fulfilled, any thing

said, done or witten by any one of

themin reference to their comon

intention will be evidence agai nst

the other; (3) any thing said, done

or witten by himshould have been

said, done or witten by himafter

the intention was forned by any one

of them (4) it wuld also be

rel evant for the said pur pose

agai nst another who entered the

conspiracy whether it was said |,

done or witten before the entered

the conspiracy or after the left

it’ and (5) it can only be used

agai'nst a co-conspirator and not in

hi s favour."

In the light of the above principles we nmay now
consi der the argunents canvassed by M. Altaf Ahned to made
the entries in the books and the encl ose sheets adm ssible
under the above section as relevant evidence. He subnitted
that the materials collected during investigation and pl aced
on record clearly establish the existence  of a genera
conspiracy amongst ' jains to pronmote their econom c interest
by corrupting public servant. He next contended that the
materials further disclosed that in order to acconplish the
design of the general —conspiracy, a nunber of  separate
conspiracles with simlar purpose had been hatched up
between jains and different public servants.

At the outset we may point -out that no charge was
franmed against the Jains fromhaving entered into a crimna
conspi racy anongst thenselves (even though such was the
allegation in the charge sheet). W need not, therefore,
consider the materials collected during investigation from
that perspective. Indeed , according to the -charges of
conspiracy all the respondents were parties thereto and the
conspiracy existed for the period from February, 1990 to
January, 1991. Therefore we have to ascertain whether there
is Prima facie evidence affording a reasonabl e ground for us
to believe about its such existence.

To persuade us to give an affirmative answer to the
above question nr. Altaf Ahmed drew our attention to the
statenments of Jacob Mathai (L. W 4), Dr. P.K "Magu (L. W
14), Vijay Kumar Verma (L. W 15), Bharat Singh (L. W 16)
C DD Reddy (L. W 17), S. R Choudhary (L. W 18), Ram
Prasad (L. W 19), H P. Gha Roy (L. W 20) and Narendra
Singh (L. W 21). On perusal of their statenents we find
that sone of them are irrelevant to the charges of
conspiracy with which we are now concerned while others, to
the extent they can be translated into |egally adm ssible
evidence, only indicate that Shri Shukla was known to the
jain Brothers and had gone to their residence on fornal
occasi ons. The above statenents cannot be nade a reasonabl e
ground to believe that all of them have conspired together
So far as Shri Advani is concerned, we find that no one has
even spoke about him in their statenents. Since the first
requirenment of Section 10 is not fulfilled the entired in
the docunents cannot be pressed into service wunder its
latter part

Lastly, conmes the questions whether the entries are
"admi ssions’ within the meaning of Section 17 of the Act so
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as to be adm ssible as relevant evidence under Section 21;
and if so, as against whom can the entries be prove. IN
Section 17 admi ssion has been defended to be a statenent,
oral or documentary, which suggests any inference as to any
fact in issue or relevant fact and which is made by any of
the persons, and under the circunstances, nmentioned in the
subsequent Sections (Section 18 to 21). Section 18, so far
as it is relevant for our present purposes, provides that
statenents nmade by apart to the proceeding or by an agent to
any such party, whom the Court regards under t he
circunmstances of the case, has expressly or inmpliedly
authorised by himto nake them are adm ssions. Section 21
reads as under:
Proof of adm ssions agai nst persons
maki ng them and by or on their
behal f - adnmissions -are relevant
and may be proved as against the
person who makes them  or his
representativein interest; but hey
cannotbe proved by or on behalf of
t he person who nmakes them or by his
representative in -interest except
in the foll ow ng cases: -
(1) An adm ssion may be proved by
or on behalf of the person
making it, ~when it is of such
a nature, that if the person
making it ‘were dead, it would
be rel evant = as between third
per sons under Section 32.
(2) An adm ssion may be proved by
or on behalf of the person
making it, when it consists of
a statenent of the existence
of any state of mnd or body,
rel evant or in issue, nade at
or about the time when such
state of nmind or body existed,
and is acconpani ed by conduct
rendering its f al sehood
i mpr obabl e.
(3) An admi ssion may be proved by
or on behalf of the person

making it, if it 1is relevant
ot herw se t han as an
adm ssion."

From a conbi ned readi ng of the above Sections it is nmanifest
that an oral or docunmentary statement made by a party or his
aut hori sed agent, suggesting any inference as to any fact in
issue or relevant fact may be proved against a party 't the
proceedi ng or his authorised agent as 'adm ssion’ but, apart
form exceptional cases (as contained in Section 21), such a
statenment cannot be proved by or on their behalf. Wile on
this point the distinction bet ween "adm ssi on’ and
concession’ needs to be appreciated. In absence of -any
definition of ’'confession” in the Act judicial opinion, as
to its exact meaning, was not unaninous until the judicia
Conmittee nmade an authoritative pronouncenent about the same
in Pakal a Narayana vs Enperor [AIR 1939 privy Council 47]
with these words: -

"o a confession nust either

admit in ternms the offence, or at

any rate substantially all the

facts whi ch constitutes t he

of fence. An adnission of a gravely
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i ncrimnating fact, even a
conclusively incrimnating fact, is
not of itself a confession, eg. An
adnmi ssion that the accused is the

owner of an was in recent
possessi on of the knife or revol ver
whi ch caused a deat h

have a general termfor use in the

three fol l owi ng articl es,

conf ession secured by inducenent,

nmade upon oat h, nade under a

prom se of secrecy. The definition

is not contained in the Evidence

Act, 1872, and in that Act it would

not be consistent with the natura

use of I"'anguage to construe

confession as ~a statenent by an

accused ’'suggesting the inference

that he committed the crine".

The above statement of l'aw has been approved and
consistently followed by this Court. [Palvinder Kaur vs.
State of Punjab (1953) S.C.R 94, OmParkash vs. State of
UP. AI.R 1960 SC 409 and Veera lbrahim vs. State of
Maharashtra (1976) 3 /S.C. R 692].

It is thus. seen that only ~voluntary and direct
acknow edgenent of guilt is a confession but when a
confession falls short of actual admssion guilt it may
nevert hel ess be used as evi dence agai nst the person who made
it or his authorised agent as an 'adm ssion’ under section
21. The lawin this regard has been clearly - and in our
consi dered view correctly - explained in~ Mnir's law of
Evi dence (New Edition at pages 205 and 206), on which nr.
Jethmal ani relied to bring honehis contention that even if

the entries are treated as 'adm ssion’ of jains still they
cannot be wused against Shri Advani. The relevant passage
reads as under: -

" The di stinction between

adnmi ssions and confessions is. of
consi derabl e inportance for two
reasons. Firstly, a statenent nade
by an accused person, if it is an
admi ssi on, is admi ssi bl e in
evi dence under Section 21 of the
evi dence Act, unless the Statenent
anounts to a confession and was
made to a person in authority in
consequence of sone i mpr oper
i nducenent, threat or pronise, or
was nmade at a tine when the accused
was in custody of a police officer

If a statenent was mnade by the
accused in the circunstance just
nmentioned it s admssibility wll
depend upon the determ nation of
the question whether it does not
does not ampunt to a confession. If
it ampbunts to a confession, it wll
be inadm ssible, but if it does not

ampbunt to a confession. If it
ampunts to a confession. If it
ampbunts to a confession, it will be

inadm ssible, but if it does not
amobunt to a confession, it wll be
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admi ssi bl e under Section 21 of the
Act as an adm ssion, provided that
it suggests an inference as to a
fact which is in issue in, or
relevant to, the case and was not
made to a police officer in the
course of an investigation under
Chapter XIV of the Code of crimna
procedure. Secondly, a statenent
made by an accused person is
admi ssi bl e against others who are
being jointly tried with himonly
if the statenent amounts to a
confession. Were the statenent
falls short of a confession, it is
adnmi ssible only against its naker
as an admission and not- against
those who are being jointly tried
with him~ Therefore, fromthe point
of  view of Section 30 of  the
Evi dence Act also the distinction
bet ween and adni ssi on and a

conf essi on is of f undanent a
i mportance. "
(enphasi s suppl i ed)
In the |ight of the preceding discussion we proceed to

consider the wvalidity of the argunents canvassed by Shri
Al'taf Ahmed in this' regard. nr. Al taf Ahnmed urged that it
being a settled principle of |aw that statenents in account
books of a person are ’'adm ssions’ and can be used agai nst
hi m even though those statenents were never conmuni cated to
any other person, the entries would be admissible as
admi ssion of J. K Jain, who made them that apart, he
contended, they would be admi ssible against jain brothers
also as they were nmade under their authority as would be
evident fromtheir endorsements/signatures appearing agai nst
bel ow some of those entries. In support of his first
contention he relied upon the followi ng passage from the
judgrment of his Court in Bhogilal Chunilal pandya vs. State
of Bombay [(1959) Supp. (1) SCR 310]:

" The first group of sections in

the Act in which the word "’

statement ' occurs, are ss. 17 to

21, which deal with adm ssions.

Secti on 17 def i nes the word

"admission’, ss. 18 to 21 |lay down

what statenments are adm ssions, and

s. 21 deals wth the proof of

adm ssi ons agai nst persons naking

them The word s used in ss. 18 to

21 in this connection are

"statements made by.’. It is not

di sputed that statenents made by

persons may be used as adm ssions

agai nst them even though they may

not have been comunicated to any

ot her person. For exanpl e.

Statenents in the account books of

a person showi ng that he was

i ndebted to anot her person are

admi ssions which can be used

against him even though t hese

statenents were never communi cated

to any other person. illustration

(b) of s. 231 also shows that the
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word ’'statenent’ used in these
sections does not necessarily inmply
t hat t hey nust have been
comuni cated to any other person

In the Illustration in question
entries made in the book kept by a
ship’s captain in the ordinary

corse of busi ness are cal |l ed

statenments, though these entries

are not comunicated to any other

person. An exam nation, therefore

of these sections show that in this

part of the Act t he wor d

"statement’ has been used in its

primary neani ng nanely, ’'sonething

that is stated~ conmmunication is

not necessary in order that it may

be a statenent.".

Even if we are to accept the above contentions of M.
Al taf Ahned the entries, [which re statements’ as held by
this Court in-Bhogilal chunilal (supra) and hereinafter will
be so referred to ], being 'adnmissions’ - and not t’
confession’ - cannot be used as against Shri Advani or Shri
Shukl a. however, as against jains the statenents nmay be
proved as adnissions under Section 18 read with Section 21
of the Act provided they relate to
any fact in issue or relevant fact.” Needless to say, what

will be ’'facts in' issue’ or 'relevant facts’ in a crimina
trial will depend upon, and will ~be delineated by, the
nature of accusations nmade or charges |evelled against the
person indicated. In the tw case wth which were are

concerned in these appeals, the gravanen of the " charges
which were framed against Jains in one of them (quoted
earlier) and were to be franed inthe other pursuant to the
order of the trial Court (quoted earlier) is that they
entered into two separate agreenents; one with Shri Shukl a
and the other with Shri Advani, in terns of which they were
to nake certain paynents to them as a gratification other
than legal remuneration as a notive or reward for getting
their favour while they were ’'public servants’ ~and in
pursuance of the said agreenents paynents were actually nade
to them thereby the Jains conmtted the offence of
conspi racy under Section 120 b of the Indian Penal code; and
under Section 12 of the prevention of Corruption Act, 1988
(P.C. Act for short), in that, they abetted the conmission
of offences wunder Section 7 of the Act by Shri Shukla and
Shri Advani .

It is thus seen that the prosecution sought to prove
that there were tow separate conspiracies, in both of which
Jains together figured as the comon party and Shri Advan
or Shri  Shukla, as the other . Since we have already found
that the prosecution has not been able to nade out ‘a prinma
facie case to prove that Shri Advani and Shri shukla were
parties to such conspiracies, the charges of conspiracy, as
franed/ sought to be franed, cannot stand also against the
Jains, for the sinple reason that in a conspiracy there nust
be two parties. Resultantly , the statenments cannot be
proved as admission of Jains of such conspiracy. W hasten
to add hat the case the prosecution intended to project now
was not that there was a conspiracy anpbngst the Jains to
offer illegal gratification to Shri Advani and shri Shukla
and that pursuant thereto the latter accepted the Sane. W
need not, therefore, dilate of the question whether, if such
was the case of the prosecution, the statenents could be
proved agai nst the Jains as their adm ssion.
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Thus said we may now turn our attention to Section 12
of the P. C. Act. That Section reads as under: -

" Puni shnent for abet ment of

of fences defined in section 7 or

11... \Whoever abets any offence

puni shabl e under Section 7 or

section 11 whether or not that

of fence is conmmitted in consequence

of t hat abet ment , shal | be

puni shable with inprisonment for a

termwhich shall be not |ess than

six nmonths but which may extend to

five years and shall also be |iable

to fine."

Undoubtedly for a person to be guilty thereunder it is
not necessary that the offences nentioned therein should
have been conmi tted prusuan to the abetnent. Since
"abetnent’ has not been defined under the P.C. Act we nmay
profitable y referto its exhaustible definition in Section
107 of theIndian Penal Code. As per that Section a person
abets the doing of a thing when he does any of the acts
mentioned in the following three clauses;

(i) instigates any person to do

that thing, or

(ii) engages with one or nore other

person or persons in any
conspiracy for the doing of

that thing ........ , or
(iii) intentionally aids, by any
act or illegal om ssion, the

doi ng of that things.
So far as the first two «clauses are ~concerned it. is not
necessary that the offence instigated should have been
conmitted. For under standing the scope of the word " aid"
in the third clause it wuld be advantageous to see
Expl anation 2 in Section 107 I.P.C._~which reads thus:

" whoever, either prior toor t the

time of the commission of an act,

does any t hi ng in or der to

facilitate the commission of that

act, and thereby facilitates the

conmi ssion thereof, is said to aid

the doing of that act."

It is thus clear that under the third clause when a person
abets by aiding, the act so aided should have been commtted
in order to nake such aiding an offence. I'n other words,
unlike the first tow clauses the third clause applies to a
case where the offence is conmtted.

Since in the instant case the prosecution. intended to
prove the abetnent of a Jains by aiding (and not by any act
falling under the first two clauses adverted to above ) and
since we have earlier found that no prima facie case has
been nade out against Shri Advani and Shri Shukla of ‘their
having commtted the offence under Section 7 of the P.C
Act, the question of Jains’ conmtting the offence under
Section 12 and , for that matter, their admission in respect
thereof - does not arise. Incidentally, we may nention that
the abetnent by conspiracy woul d not also arise here in view
of our earlier discussion.

Before we conclude it need be nentioned that another
guestion of considerable inportance that canme up for
consideration in these appeals was whether nenbers of
parliament come within the definition of 'public servant’ in
the P.C. Act so as to meke the respondents liable for
prosecution for alleged comm ssion of offences there under
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We did not deemit necessary to go into that question as we
found, proceeding on the assunption that they could be so
prosecuted, that no prima facie case was nade out agai nst
any of the respondents to justify the changes that were
franed against the Jains and Shri Shukla ( in one case ) ;
and were to be framed agai nst Jains and Shri Advani (in the
ot her ) pursuant to the order of the trial Court.
Accordingly, we disniss these appeals keeping this question
of | aw open .




