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Leave granted in Special Leave Petitions.

A common question arises in this batch of appeals. For
the sake of convenience, we may state the facts in G vi
Appeal No. 1102 of 1995 (State of “Punjab and Ors. v. Prof.
Dev Dutt Kaushal, Lecturer), the facts of which case al one
were placed before us as representative of the ‘facts in
ot her appeal s.

The r espondent j oi ned a private educati ona
institution, MR Col l ege, Fazilka, as a Lecturer _on
Noverber 26, 1956. After one year, his service were

confirmed. His date of birth is Cctober 29, 1931. According
to the conditions of service obtaining in the said private
educational institution, the age of retirenent was fixed at
sixty years which could be extended upto sixty five years in
certain situations. The said college was taken over by the
state Government on June 30, 1983 and since then is being
run as a governnent college. The respondent was continued in
service after such take over. On Cctober 31, 1989, he was
retired from service on attaining the age of fifty eight
years which is the age of superannuation prescribed under
the governnment rules. Since his service under. the
government was |ess than ten years, he was not granted any
pension. He nade a representation not only for pension but
also for allowing himto continue in service till he attains
the age of sixty years. Since no action was taken on his
representation, he approached the Punjab and Haryana H gh
Court by way of a wit petition seeking appropriate
directions to the governnent to allow himto continue in
service till he attains the age of sixty years and also to
grant him the pension taking into consideration the tota
l ength of service rendered including the service under the
private educational institution. The wit petition was
di smissed by a | earned Single Judge in view of the terns and
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conditions of the gift deed which was executed at the tine
of take over of the said college by the governnment. The
respondent preferred a Letters Patent Appeal which has been
allowed by a Division Bench purporting to follow the
decision of this Court in State of Oissa and Anr. V.N. N
Swany and Os. Etc. (1977 (2) S.C.R 774). The correctness
of the said viewis questioned in this batch of appeals.

According to the service conditions obtaining in the
aforesaid private college, the teachers were not entitled to
any pension on their retirenent fromservice. They were only
entitled to the contributory provident fund.

It would be appropriate to notice the terns and
conditions of the gift 'deed executed by the nmanagenent of
the aforesaid college in favour of the governnent since it
records the ternms and conditions subject to which the
government had agreed to take over the college. The gift
deed specifically records that the nmanagenent had applied to
the government to take over the college and that the
governnment had agreed to do so on the terns and conditions
recorded therein.” The conditions relevant to our purpose are
Cl auses 4,5,6,8,10 and 13. They are:

"4, It is agreed that Govt. Shall not

accept any liability or responsibility

for the period prior to the taking over

of the college by it i.e. prior to 30-6-

83. Al such /liabilities shall be
cl eared by the Managi ng Committee of the
col | ege.

5. It is agreed that the college on

bei ng taken over by the Govt. should not
be over staffed and only such staff will
be kept as is justified on the basis of
actual work load in accordance with the
prescri bed nor e for di fferent
categories of staff. Confirned and
regul arly appoi nt ed staff t hr ough
prescribed channels and approved by the
Uni versity/ Departrment will be taken over
on adhoc basis subject to the approva
of the Panjab Public Service Comission
wher e applicabl e.

6. It is agreed that such nmenbers of
the staff of the <college as fulfill
necessary qualifications and are

consi dered suitable for absorption in
Governnment Service by the Punjab Public
Servi ce Conmi ssi on/ Sub-ordi nate Service
Sel ection Board/Departnental Conmttee
shall only be taken over in Governnent
Service and t hen treated as new
entrants. But the Principal wll be
taken over only as Senior nost |ecturer
of the concerned col |l ege. The Gover nnent
scal es in respect of respective
categories shall be permissible to them
and there shall be no personal grade for
any one. Their pay in the GCovernment
scale will be fixed on basis of their
 ength of Service in
equi val ent/identical or hi gher tine-
scale. There shall be no guarantee in
regard to protecting their existing pay
and al |l owances or any ot her or e-
requisites.

8. It is agreed that the menbers of
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the staff will be treated as fresh
entrants and they will be placed at the
bottomof the A d Governnent enpl oyees
in their respective cadre including the

Principal who will be absorbed as Seni or
nost |ecturer interse of the concerned
col | ege.

10. It is further agreed that for other
administrative and financial matters not
specifically nentioned in the foregoing
par agr aphs the col |l ege shall be governed
by such rules, regulations/instructions
and orders as are ‘issued by the Govt.
from tine to tine and as nmay be
applicable to other Government college

in the State.

13. The col | ege wi |l be considered
to have been taken over w.e.f. 30 June,
1983."

A reading of the above cl auses discloses the follow ng
features: the governnent had stipulated and the nanagenent

had agreed that the government shall not accept any
l[iability or responsibility for the period prior to taking
over of the college, i.e., June 30, 1983. Al such

liabilities, it was stated, shall be cleared by the nanagi ng
conmttee of the college. It was further stipulated that on
such take over, the government will absorb-only such staff
as is justified on 'the basis of the actual work load in
accordance with the nornms prescribed under the government.
It was further stipulated that only confirmed and regul arly
appoi nted staff through prescribed channel and approved by
the University/Departnent alone will be taken over and that
too on adhoc basis. This appointnent under the governnent
was to be subject to the approval of Punjab Public Service
Conmm ssi on wherever applicable. 1t was further stated in
express words that on such appoi ntment under the governnent,
the teachers shall be treated’ as "new entrants". The
principal was to be appointed only as the senior-nost
| ecturer of the concerned college and not as the principal

It was also specified that on such appoi ntnment the teachers

so absorbed and treated as fresh entrants will be placed at
the bottom of the existing government enployees in- the
rel evant cadre. It was specified that there shall ~be no
guarantee in regard to protecting their existing pay or any
other perquisites and that they wll be fitted in the

government  pay scales admissible to the respective
categories. At the same tine, an exception was nmade in the
case of fitnent in the scale, viz., their pay in_ the
government scale wll be fixed on the basis of their 1ength
of service in equivalent/identical or higher tine-scale.
The gift deed made it clear that for other administrative
and financial matters not specifically nmentioned in the said
deed, the coll ege shall be governed by such rules,
regul ations, instructions and orders as are issued by the
government from time to tine and as may be applicable to
ot her governnent colleges in the State. The date of take
over was specified as June 30, 1983. It is in the |ight of
these terms and conditions that the respondent’s clains in
the wit petition have to be exani ned because it is on these
terns and conditions that the staff of the said private
coll ege was taken over by the governnment and they becane
gover nnent enpl oyees.

The first claim of the respondent is that he is
entitled to continue in service till he attains the age of
sixty years. It is not possible to agree. It is admtted on
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all hands that the age of retirenent of the college
| ecturers under the governnent is fifty eight years. In view
of the terms and conditions of the gift deed nentioned
above, it is plain that the respondent’s plea cannot be
accepted. There is no clause or condition in the gift deed
preserving or saving the age of retirenent prescribed in
the said private college. Actually on the take over of the
coll ege, the teachers/lecturers had no right as such to be
absorbed or to be appointed under the government. Their
appoi ntnent in government service was subject to fulfillnent
of certain conditions specified above. The gift deed
repeatedly states that on such appointnment, they shall be
treated as "new entrants" and shall be placed at the bottom
of the seniority list, as on the date of the absorption, in
the relevant grade/category. The gift deed further stated
that in matters not ~specifically provided for therein, the

government’s rules, regulations and orders will apply. In
such a situation, it 1is obvious that the claim for
continuance till the attainment of sixty years is sinply not

accept abl e.

Now coming to the claimfor pension, it nmay be noted
that according to the -government rules, no lecturer is
entitled to pension unless he puts in ten years service.
There is no dispute about this position. There is equally no
di spute that respondent had not served for ten years under
the governnment. The contention of the respondent, however,
is that the service rendered by himin the college while it
was under the private managenent shoul d al so be counted and
his pension fixed on that basis. ~W are again unable to
appreciate this contention. As stated above, the respondent
was not entitled to any pension according to the service
conditions obtaining in the private col l'ege. Had the college
not been taken over by the governnent and had he retired in
the normal course, he would not ~have been entitled to any
pension. He was entitled only to contributory provident
fund. It is only wunder government - service that pension is
provi ded for. But such pension( is available only if an
enpl oyee puts in ten years of service under the government.
Now the gift deed does not say that for the purpose of
pension, the service rendered in the college while it was
under the private managenment shall also be counted. On the
contrary, it says that the government—shall not" be
responsi ble and shall not accept any liability for the
period prior to the taking over of the college and that al
such liabilities shall be cleared by the managi ng commttee
of the college - which neans that on the date of taking over
of the college, the respondent was entitled to be paid the
contributory provident fund by the then managenent of the
college. Indeed, it is stated by the | earned counsel for the
State that it was so paid to and received by the respondent.
The correctness of the said statenent has, however, -not been
put in issue and, therefore, we do not express any opinion
on the correctness of the said statenent of fact. ALl that
we need say is that the respondent was entitled to receive
the contributory provident fund according to the relevant
rules on the date of take over of the said college fromthe
private managenent. |f he has not been so paid, his renedy
i es agai nst the managing conmittee of the college in office
prior to the date of taking over. It may also be noticed
that the gift deed expressly specifies the only exception to
the rule of "new entrants" it recognised viz., for the
purpose of fitnent in the appropriate scale of pay, their
service in the said grade under the private managenent shal
be taken into account. No other exception is provided for or
recogni sed by the gift deed. Accepting the respondent’s
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plea in this behalf would amobunt to reading yet another
exception into the said gift deed, viz., for the purpose of
pension also the service under the private nanagenent shal
be counted. This we cannot do for more than one reason
VWerever it wanted to so provide, the gift deed itself
specified the exceptionto the rule of "new entrants”;
hence, no other exception can be read into it. Secondly, the
gift deed provides expressly that in matters not expressly
provided for in the gift deed, the rules, regulations,
instructions and orders issued by the governnent fromtinme
totime shall apply. In this view of the matter, the second
claimof the respondent is also liable to be rejected and
this is what the | earned Single Judge of the H gh Court had
opi ned. The Division Bench, however, reversed hi m purporting
to follow the decision  of this Court in NNN. Swany. It is,
therefore, necessary to carefully examnmine the facts and the
principle of the said decision to ascertain whether the
principal ‘or ratio off the said decision has any rel evance
her ei n.

The facts of NN Swany are the following: a private
col l ege known —as "khal li kote Coll ege" was taken over by the
government on and with effect fromMarch 9, 1971. A forma
agreement was executed between the managi ng conmttee of the
coll ege and the Governor of the State recording the terns
and conditions of 'transfer. They provided that the transfer
of the college to the governnent was of all the assets of
the college but' wi thout any liability.. The managing
commttee continued. to be Iliable for the outstanding
l[iabilities, if any, of the college for which the governnent
was not liable. The six wit petitioners, (who were
respondents before this Court) were all Readers-in different
faculties in the said college on the date of taking over.
They were in the pay scale of Rs.510-860/- and were actually
drawi ng pay |ess than Rs.600- per nmonth-on the date of take
over. Two other, who were juniors (indeed one of them was
only a lecturer and not even a Reader) were in the pay scale
of Rs.600-1000/- and were drawing the pay of Rs.600/- or
above on the date of take over. On Mrch 23, 1971, the
government issued a circular containing conditions governing
the taking over of the services of the teaching staff of the
said college. Para 5 of the said circular provided that
"adhoc appointnments shall be issued to all Professors and
such of the Readers in position, who on the date of takeover
were in receipt of pay of Rs. 600/- per nonth or nore, in
the scale of pay Rs.600-1000/- against posts of Readers.
Readers who on the date of takeover were in recei pt of pay

of less than Rs.600/- per nonth and all  lecturers in
position on that date shall be given adhoc | appointnent
against the post of |lecturers in the scale of Rs.260-780/-
with effect fromthe date of take over. "Pursuant to the

said Para 5, appointnment as Readers was denied to the said
six petitioners on the ground that they were draw ng pay of
| ess than Rs.600/- per nonth on the date of take over. Since
the adhoc appointment was not given to them as Readers on
the said ground, their cases were also not referred to the
Public Service Conmi ssion for regul ar appoi ntnment as
Readers. The said six |ecturers conplained agai nst the sane
by way of a wit petition in the Oissa High Court. Their
cl ai m was examined by the H gh Court, as also by this
Court, only wth reference to the cirular dated March 23,
1971. This Court opined that the aforesaid Para 5 of the
circular was arbitrary and void being violative of Article
14 of +the Constitution. It was pointed out that the
stipulation that Reader nmust be drawi ng pay of not |ess than
Rs. 600/- per nonth on the date of take over has no nexus
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with t he obj ect under | yi ng the prescription of
qualifications. It was pointed out that the pay scales in
private institutions are generally lower than sinlar
government institutions and that disqualifying a Reader from
appointnent to the said category under the governnent only
on the aforesaid ground was discrimnatory. It was pointed
out that another Reader who was junior to all the said six
wit petitioners was appoi nted as Reader only because he was
drawing a salary of Rs.660/- per nmonth on the date of take
over.

Anot her aspect dealt with in NN Swamy related to the
conputation of the period of qualifying service, which
contention appears to have been raised for the first tine
before this Court. The submssion was this: on July 30,
1970,i.e., prior to the taking over of the said college by
the government, the governnment had prescribed qualifications
for appointnent as a Reader. ~One of the qualifications
prescribed was "atleast eight years of teaching experience
as a lecturer"; the service of the said wit petitioners in
the category of lecturers rendered under the private
managenment. _cannot be taken into account and, therefore, they
cannot be pronmpted as Readers since they have not put in
ei ght years service as |lecturers under the government. Wth
respect to this subm ssion, the Court question, this Court
(Bench conprising /Goswani and Shinghal, JJ. ) nmade the
fol |l owi ng observati ons:

"When a fairly wel | -recogni sed

institution, as' in this case, run for

nore than a century, is conpletely taken

over by the CGovernnment for managenent,

it is not nmerely taking over the land

and buil dings, tables and chairs. It has

to tackle, at the same time, ~a hunan

problem that is to say, the fate of the

teachers and the staff serving that

institution. The institution, wth which

we are concerned, was taken over, by

consent, as a going educational concern

and it goes without saying that it nust

be administered on sound |ines —having
regard to quality, ef ficiency and
progress in al | respects. It is

under st andabl e that the enpl oyees had to
join t he new service under t he
CGovernment, for the first tinme, and so
could be, in that sense, fresh entrants.
But to say that the teaching experience

of the Reader s in the private
institution is conpletely effaced to the
extent that they wll not be even
eligible, on the plea of absence of
t eachi ng experi ence in CGover nirent
servi ce, f or consi derati on f or

appoi ntnent as Readers is a seriously
grimissue. W feel assured that such an
argunent had not been canvassed by the
State in the High Court on the basis of
the Rules of July 19, 1971. Since these
Rules cane into force after the take
over for which a separate circular had
al ready been issued to take care of the
speci al exigency. Action under t he
Government circular of March 23, 1971
alone, was in controversy in the High
Court. The said circular t ook in
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recognition of the service in the

private college in the case of two

Readers (Nos. 9 and 10 in Annexure 1).

The only differentia was, therefore, the

salary drawmn by the Readers on the date

of take over. That action based on the

sal ary aspect wunder the said circular

had to stand the test of Article 16 in

the Hgh Court, as well as, before us.

The argunent in favour of conplete

erasion of the past teaching experience

in the private college, first tine

presented before wus, fails to take note

of the distinction between eligibility

and suitability.

(‘Enphasi s added)

It is evident from the above ~except that the contention
relating to eight years’ service as a prerequisite was urged
for the first time before this Court and had not been urged
before the ~Hi gh Court. This Court, therefore, observed that
the circular —of March 23, 1971 provi ded for appointnent of
only two Readers (juniors tothe said six wit petitioners)
only because they were inreceipt of pay of Rs.600/- or
above and disqualified the said wit ©petitioners on the
ground of drawi ng pay  |ess than Rs.600/- and that once the
said ground of distinction is struck -down as violative of
Article 16, the plea of |ack of teaching experience, argued
for the first tine ‘before this Court, should fail. It
cannot, therefore, 'be said that this Court has rul ed that
the service rendered under the private managenment shoul d be
taken into consideration. All that it said is that denial of
such service is "a seriously grim issue". But since there
was no occasi on for pronouncing upon the said contention, no
final opinion was expressed. The said decision, therefore,
does not support the case of the respondents herein.

Anot her case relied upon by the | earned counsel for the
respondents before us is the decision of this Court in
Chander Sain v. State of Haryana & Os. (1994 (1)
S.C.C.750). Having regard to Para 10 of the  conditions
subject to which the private institution was taken over and
particularly in the light of Para 3 of another meno dated
March 28, 1979, this Court held that the —government -~ was
bound to take into account the service rendered by the
teachers under the private nanagenent for the purpose  of
calculating the gratuity payable. According to the orders in
force prior to the taking over of the said institution, the
teachers in private colleges were entitled to same gratuity
as was payable to simlar teachers in government service.
Actually, the government was contributing seventy /five
percent of the total deficit of the private colleges
relating to salary, gratuity, etc. for the posts approved by
the government. The stand of the state of Haryana in that
case was that teachers who had retired before the take over
alone were entitled to gratuity calculated on the basis of
the service rendered by themunder the private nanagenent
and not those who are absorbed in governnent service and
retired thereafter. Such a plea was held to be unacceptabl e.
Since the said decision turned on the particular facts and
the I anguage of the circulars concerned in that case, it is
not necessary to set out the facts of the said decision

For the above reasons, these appeals are liable to be
allowed and are accordingly allowed herewith. The judgnent
of the Division Bench is set aside and the judgnent of the
| earned Single Judge is restored. There shall be no order as
to costs.
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Before parting wth this case, we nust refer to a
ci rcunst ance brought to our notice. It is stated that in the
year 1992, the Government of Punjab has framed a schene
under Rule 22-A of the Punjab privately Managed Recogni sed
School s Enpl oyees (Security of Service) Rules, 1981 under
whi ch schenme, it is stated by the |earned counsel for the
respondents, the teachers in the private Schools taken over
by the governnent are entitled to count their service under
the private managenent for the purpose of pension. W do not
express any opinion on the said contention. It is enough to
observe that if any of the respondents in these appeals is
entitled to any benefit under the said schene, he is
entitled to claimthe sane according to law. It nay al so be
in these appeals only, 'Civil Appeal No. 1104 of 1995
pertains to a teacher in a school while in all other appeals
pertain to lecturers in colleges. The | earned counsel asked
us to clarify further that if- in future the Government of
Punjab franes a schenme with respect to lecturers sinmlar to
the af orenmentioned schene, this judgment should not stand in
the way. " In our ~opinion, the said apprehension is wholly
unf ounded. Thi-s judgnent does not preclude the governnent
fromconferring such benefits as they may think appropriate
on the respondents and other simlarly placed persons nor
does this decision stand-in the way of such persons claimng
the appropriate reliefs under such schene, as and when
framed.




