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PETI TI ONER
STATE OF MADHYA PRADESH

Vs.
RESPONDENT:
S. S. AKOLKAR
DATE OF JUDGVENT: 25/ 01/ 1996
BENCH
RAMASVAMY, K
BENCH
RAMASVAMY, K
G B. PATTANAI K (J)
Cl TATI ON
1996 AIR 1984 1996 SCC (2) 568
JT 1996 (2) 286 1996 SCALE (2)130
ACT:
HEADNOTE
JUDGVENT:

ORDER

Del ay condoned.

Leave granted.

Heard | earned counsel for both sides.

The respondent’s Civil Suit No.2-B of 1970 to recover
Rs. 20,644/ - with proportionate costs was decreed by the
District Court, Mandsaur. First Appeal No.57/76 filed by the
appel | ant was pending in the H gh Court. Wen the matter had
cone up on March 16, 1983 for hearing, the counsel for the
respondent had inforned that the respondent —had died on
December 31, 1980 and he gave the —names of ~his |[egal
representatives. The application for substitution of the
| egal representatives under Oder 22, Rule 4 of the CPC was
filed on April 8, 1983, with a delay of 15 days. The
applications for setting aside abatnent ~and -delay were
di smissed by the High Court; consequently it dismnmissed the
appeal . Hence, this appeal by special |eave.

It is contended by Shri Bachawat, |[|earned senior
counsel appearing for the State, that the del ay was properly
explained. In the circunstances, the H gh Court was not
justified in refusing to condone the delay on bringing the
legal representatives on record and setting aside the
abatement. Shri Gambhir, |earned counsel for the respondent,
contended that in spite of the respondent’s counsel having
infornmed the counsel for the State of the death and having
given the names of the legal representatives, no steps were
taken and no diligence was shown. The del ay, therefore, was
not properly explained. The H gh Court was right in refusing
to condone the delay. The H gh Court proceeded on the
prem se that no explanation was given for not taking steps
to bring legal representatives on record and even accepting
that respondent had come to know about the death of the
plaintiff on March 16, 1983, and though the applicati on was
signed on April 7, 1983, the application had come to be
filed on April 8,1983. This would show that there was no
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diligence on the part of the respondent and no proper
expl anati on was given.

We find that the approach of the Hi gh Court is wholly
unt enabl e and unsustai nabl e. Under order 22 Rule 10A, it is
the duty of the counsel, on coming to know of the death of
a party, toinformit to the Court and the Court shall give
notice to the other party of the death. By necessary
inplication delay for substitution of |egal representatives
begins to run fromthe date of know edge. It is notorious
that in Covernment proceedings, no one takes persona
responsibility and each would pass over the responsibility
to the other officer. 1t is comon know edge that al npst
50% of the cases filedin the Suprene Court are barred by
limtation. Delay is equal |y usual in private cases. The
Court exam nes each case on nerits. The counsel for the
respondent had infornmed the death of the principa
respondent Akol kar -~ on March 16, 1983. It woul d be obvious
t hat counsel for the State has to intimte the concerned
officer who in turn is required to have the details
ascertained through his subordi nates by deputing the
concerned officer to ascertain the further details of
the legal representatives and feed the officer wth al
factual details. In the process, delay would occur
Accordingly, the applications cane to be prepared on Apri
7, 1983 and were /filed next day. It would be obvious that
they had acted with diligence in collecting the information
and filing the petitnon. In the process, a short delay had
occurred.

It is settled law that the consi derati on f or
condonati on of delay under Section 5 of Limtation Act and
setting aside of the abatenment under Order 22 are entirely
di stinct and different. The Court always |iberally considers
the latter, though in sone case, the Court nmay refuse to
condone the delay under Section 5 in filing the appeals.
After the appeal has been filed and is pending, Governnent
is not expected to keep watch whether the contesting
respondent is alive or passed away. After the matter was
brought to the notice of the counsel for the State, steps
were taken even thereafter; after due verification belated
application cane to be filed. It is true that Section 5 of
Limtation Act would be applicable and delay is required to
be explained. The delay in official business requiresits
broach and approach from public justice perspective.

Under these circunstances, we are of the opinion that
the Hgh Court was not right in refusing to set aside the
abatenment and to condone the delay in filing of the petition
to bring the by | egal representatives on record.

The delay is condoned. The abatenent is set aside and
the legal representatives are brought on record. The Hi gh
Court is requested to dispose of the appeal as expeditiously
as possible wthin two nonths fromthe date of the receipt
of the order as this is very old appeal

The appeal is allowed. No costs.




