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ACT:

Code of Crimnal” Procedure, 1973 (Act 11 of 1974)
Sections 202, 300 and 319-Scope and Nature of-Wether a
person against whoma conplaint is filed along wth sone
ot her person and who after an enquiry under Section 202 of
the Code is not proceeded against by the Court can be
summoned at a |l ater  stage under Section 319 of the Code to
stand trial for the sane or connected offence or offences
along with the other  persons agai nst whom process had been
i ssued earlier by the Court-Principles of Issue estoppel and
Autre fois, applicability of-Article 207 (2) of the
Constitution of India, 1950.

HEADNOTE:

The General Secretary of the Enpl oyees Associ ation of
the National Institute of Foundry and Forge Technol ogy,
Ranchi filed a conpl aint bef ore the Chief Judicia
Magi strate, Ranchi to take action agai nst Banktesh Prasad.
the Security Oficer of the Institute and the Appellant, the
Director of the Institute, alleging that both had commtted
certain acts anounting to offences punishable the forner
under Sections. 323 and 504 |IPC and the |latter ~under
Sections 323 and 506 |PC After recording the statenent of
the conpl ainant and the evidence of six w tnesses under s.
202 Cr. Procedure Code 1973, the Chief Judicial Mgistrate
felt that there was no prina facie case nmade out’ for
proceedi ng agai nst the appellant and accordi ngly he declined
to issue process against him A revision petition-filed by
the conpl ai nant against that order was disnissed by the
Judi ci al Conmmi ssioner, Ranchi. However, in the course of
further proceedi ngs agai nst Banktesh Prasad, the First Cass
Judicial Mgistrate, Ranchi to whose Court the proceedings
were transferred allowed an application under section 319
filed by the conplainant to the effect that since it was in
the further evidence of the witnesses that the appellant had
al so taken out his revolver and threatened to shoot and kil
the conpl ainants’ party, he should be summoned to stand
trial along with Banktesh Prasad. The appel | ant questi oned
the order of the Magistrate before the Patna Hi gh Court at
Ranchi in a Revision Petition. That Petition was di sm ssed.

Hence the appeal by Special Leave.

Al'l owi ng the appeal, the Court
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HELD: 1 : 1 Having regard to the nature of the
proceedi ngs under Section 202 of the Crinminal Procedure
Code, it may be difficult to hold that there is a | egal bar
based on the principle of issue estoppel to proceed under
Section 319 against a person conpl ai ned agai nst on the same

material, if the Court has dismssed a conplaint under
Section 203. But it is not necessary
725

to express any final opinion on that question since, in the
instant case, it is seen that the magi strate decided to take
action under section 319 of the Code on the basis of fresh
evi dence which was brought on record in the course of
proceedi ngs that took place after the inquiry contenpl ated
under Section 202 of the Code was over and in the course of
the trial against Banktesh Prasad. [730 G H, 731 A-B]

1 : 2 Even when an order of the mmgistrate declining to
i ssue process under Section 202 is confirned by a higher
court, 'the jurisdiction of the magistrate under Section 319
remai ns unaffected, if other conditions are satisfied. [731-
Bl

1: 3 The autre-fois principle adunbrated in Section
300 of the Code cannot, however, apply to this case. In the
instant case, the mmgistrate had good reason to sunmon the
appel | ant under Section 319 of the Code, as it appears from
the evidence led at 'the trial that there was a strong case
made out against the appellant for~ joining him in the
crimnal case as an accused. [731 B, 732 D

Pramat hanath Tal ugdar v. Saroj Ranjan Sarkar [1962]
Suppl. 2 SCR 297; Municipal Corporation of Delhi v. Ram
Ki shan Rohatgi and ors. [1983] 1 S.C.C. 1 foll owed.

2 : 1 The object of the inquiry under Section 202 of
the Code is the ascertainment of the fact whether the
conpl aint has any valid foundation calling for the issue of
process to the person conpl ained against or whether it is a
basel ess one on which no action need be taken. Section 202
does not require any adjudication to be made about the guilt
or otherwise of the person against whomthe conmplaint is
preferred. [728 H, 729 A-B]

2: 2 An inquiry under Section 202 of the Code is not
in the nature of a trial for there can be in [aw only one
trial in respect of any offence and that a trial can
commence only after the process is issued to the accused.
The said proceedings are not strictly proceedings between
the conplainant and the accused. A person against whom a
conplaint is filed does not become an accused until it is
decided to i ssue process against him Even if he
participates in the proceedings under Section (202 of the
Code, he does so not as an accused but as a nenber of the
public. [728 G H

Vadi l al Panchal v. Dattatraya Dulaji GChadi gaonker and
Anr., [1961]] 1 SSCR 1; Chandra Deo Singh v. Prokash
Chandra Bose and Anr., [1964] 1 S.C.R 639, referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
481 of 1980

Appeal by Special Leave fromthe Judgnent and Order
dated the 2nd May, 1979 of the Patna Hi gh Court in Crimnal
M sc. No. 405 of 1979.

D.P. Singh, and V.J. Francis for the appellant.
726

D. CGoburdhan for the Respondent.
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D. P. Mukherjee for Conplai nant.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The question for consideration in
this case is whether a person against whoma conplaint is
filed alongwith sone other person and who after an enquiry
under section 202 of the Code of Criminal Procedure, 1973
(Act 2 of 1974) (hereinafter referred to as the Code) is not
proceeded against by the court can be sumopned at a | ater
stage under section 319 of the Code to stand trial for the
very same or connected offence or offences alongwith the
ot her person agai nst whom process had been issued earlier by
the court.

This is an appeal by special |eave against the judgnent
and order dated May 2, 1979 of the H gh Court of Patna in
Crimnal Msc. No. 405 of 1979.

A conmplaint was preferred by the second respondent
herein before the Chief Judicial Mgistrate, Ranchi, to take
action ~agai nst the ~appellant = and one Banktesh Prasad
al | egi ng that ~ Banktesh Prasad had conmmitted certain acts
whi ch amounted to of fences puni shable under sections 323 and
504 |.P.C.._and that the appellant —~had abetted the offence
under section 323 and had also conmitted an offence
puni shabl e under section 506 |.P.C. . Banktesh Prasad was
the Security Oficer of ~the National 1Institute of Foundry
and Forge Technol ogy, The appellant was its Director. The
conpl ai nant was the General Secretary of the association of
the enployees of the Institute. The alleged incident is
stated to have taken place as a consequence  of a certain
| abour dispute. After recording the statenent of the
conpl ai nant on solem affirmation and the “evidence of six
wi t nesses, the Chief Judicial Magistrate felt that there was
no prima facie case made out for proceeding against the
appel l ant and accordingly he declined to issue process
against him He, however, took -cognizance of the case
agai nst Banktesh Prasad and issued process agai nst himfor
his appearance on Sept enber 15, 1976. The case was
transferred to the file of the (Judicial Magistrate, |Ist,
Class, Ranchi for disposal. The conplainant filed a reyvision
petition before the Judicial Commissioner, Ranchi, against
the order of the Chief Judicial Magistrate dropping the
proceedi ngs agai nst the appellant. That petition was
di sm ssed by the Judicial Comm ssioner on Novenber 24, 1976.
727

The proceedi ngs agai nst Banktesh Prasad were continued
before the Judicial Magistrate, |Ist dass, ~“Ranchi, as
directed by the Chief Judicial Mgistrate. In the course of
those proceedings, it appears, that the prosecuti on
wi t nesses deposed on oath that the appellant had ordered
Bankt esh Prasad to hit the conplainant and that ' the
appel l ant had also taken out his revolver and threatened to
shoot and kill the complainant’s party by pointing the
revol ver towards them After such evidence was recorded the
conpl ai nant nade an application under section 319 of the
Code to sumon the appellant to stand trial alongwth

Bankt esh Prasad. That application was allowed by the
nagi strate on April 2, 1979 holding that there was
sufficient evidence in the case suggesting that the

appel l ant had conmitted offences punishable under sections
323/109 and 506 I.P.C. and that the appellant should be
summoned to face the trial alongwith the other accused. The
appel | ant questioned the order of the magistrate before the
Patna H gh Court at Ranchi in a revision petition. That
petition was dismissed. This appeal by special Ileave is
filed against the order of the Hi gh Court on the revision
petition.
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Section 319 of the Code reads:

"319. Power to proceed against other persons
appearing to be guilty of offence-(1) Were, in the
course of any inquiry into, or trial of, an offence, it
appears fromthe evidence that any person not being the
accused has commtted any of fence for which such person
could be tried together with the accused, the Court may
proceed agai nst such person for the offence which he
appears to have conmitted.

(2) Where such person is not attending the Court,
he may be arrested or sumoned, as the circunstances of
the case may require, for the purpose aforesaid.

(3) Any person attending the Court, although not
under arrest or upon a sumobns, may be detained by such
Court for the purpose of the inquiry into, or trial of,
the of fence whi ch he appears to have committed.

(4) Where the Court - proceeds agai nst any person
under. sub-section (1) then-

(a) /'the proceedings in respect of such person shall be

comenced afresh, and the witnesses re-heard;

728

(b) subject to the provisions of clause (a), the case

may proceed as if such person had been an accused

person when the Court took " cognizance of the
of fence /upon which the inquiry or trial was
comenced. "

The provision corresponding to section 319 of the Code
was section 351 of 'the fornmer Crininal Procedure Code of
1898. Section 351 of « the old Code provided that any person
attending a crimnal court although not under arrest or upon
a summons, mght be detained by such court for the purpose
of inquiry into or trial of any offence of which such court
coul d take cognizance and which from the evidence m ght
appear to have been commtted and mi ght be proceeded agai nst
as though he had been arrested or ~sumoned. It further
provi ded that when such detentiontook place in the course
of an inquiry under Chapter XVILI ‘of the old Code or after a
trial had begun the proceedings in respect of such person
shoul d be commenced afresh and the wi tnesses re-heard. Under
that section it was not open to the Court to summon a person
who was not attending the court and join himin a pending
crimnal proceeding even though it appeared to the court
that evidence in the proceedings disclosed that such person
was al so involved in the conm ssion of any of fence connected
with the one for which the accused al ready before the Court
was on trial. Since it was found desirable to enpower the
crimnal court to take action against such person also,
Parliament on the reconmendation of the Law Conm ssion in
its 41st Report introduced section 319 in the present code
as set out above.

The point to be decided in this case is whether when a
magi strate had declined to i ssue process against a person at
the stage of an inquiry under section 202 of the Code, he
can | ater on summon hi m under section 319 of the Code.

An inquiry under section 202 of the Code is not in-the
nature of a trial for there can be in law only one trial in
respect of any offence and that a trial can comence only
after process is issued to the accused. The said proceedi ngs
are not strictly proceedi ngs between the conpl ai nant and the
accused. A person against whoma conplaint is filed does not
become an accused until it is decided to issue process
against him Even if he participates in the proceedings
under section 202 of the Code, he does so not as an accused
but as a nenber of the public. The object of the inquiry
under section 202
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729
is the ascertainment of the fact whether the conplaint has
any valid foundation calling for the issue of process to the
person conpl ai ned agai nst or whether it is a basel ess one on
which no action need be taken. The section does not require
any adjudication to be nmade about the guilt or otherw se of
the person against whom the conplaint is preferred. Such a
person cannot even be legally called to participate in the
proceedi ngs under section 202 of the Code. The nature of
these proceedings is fully discussed by this Court in two
cases Vadilal Panchal v. Dattatraya Dulaji Ghadi gaonker &
Anr. (1) and Chandra Deo Singh v. Prokash Chandra Bose &
Anr.(2) in which section 202 of the forner Code of Crimna
Procedure arose for consideration. The present section 202
being a substantial reproduction of the forner section 202,
the observations made by this Court on the nature of
proceedi ngs under ~that section would have to be accepted as
governing the proceedings under section 202 of the Code.
Even so two of the nodifications nmade in the present
section 202(1) deserve attention. In section 202(1) of the
ol d Code where a nmgi strate decided to postpone the issue of
process for conpelling the attendance of the person
conpl ai ned against he had “to record reasons in witing in
support of such deci'sion.” That obligation is no |onger there
under the present section. Secondly, the purpose of holding
an inquiry under section 202(1) of the old code was stated
to be "ascertaining the truth _or falsehood of the
conplaint’. Under 'the new section the inquiry contenplated
is for the purpose  of deciding whether or not there is
sufficient ground for proceeding. The amendnent  now nade
brings out clearly the purpose of the inquiry under section
202 even though words wused in the former section had al so
been understood by courts in the same way in which the
present section is worded. Thus the section has been brought
in accord with the |anguage of section 203 which enmpowers
the magistrate to dismss a conplaint if he is of opinion
"that there is no sufficient ground for proceeding’ . The
object of the latter change in section 202 is to be found in
the 41st Report of the Law Conmi ssion which opined thus:
"16.9. Section 202 says in ternms that the further
inquiry or investigation is intended for the purpose of
ascertaining the truth or fal sehood of the conplaint”.
730
We consi der this inappropriate, as the truth or
fal sehood of the conplaint cannot be deternined at that
stage; nor is it possible for a magistrate to say that
the conplaint before him is true when he -decides to
summon the accused. The real purpose is to ascertain
whet her grounds exist for 'proceeding further",” which
expression is in fact wused in section 203 . W think
therefore that the |anguage of section 202 should
correspond to the |anguage of section 203, and we have
accordi ngly nade suitable verbal alterations."
The effect of dismssal of a conplaint under section
203 of the old Code has been dealt wth by this Court in
Pramat ha Nath Tal ugdar v. Saroj Ranjan Sarkar(1l). Kapur, J.
who wote the majority judgnment observed at page 354 thus:
"An order of disnmissal under s. 203, Crinina
Procedure Code, is however, no bar to the entertai nment
of a second conplaint on the same facts but it will be
entertained only in exceptional circunstances, e.g.
where the previous order was passed on an inconplete
record or on a msunderstanding of the nature of the
conplaint or it was manifestly absurd, unjust or
foolish or where new facts which could not, wth
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reasonabl e diligence, have been brought on the record

in the previous proceedi ngs have been adduced."

As rightly comented by the Law Commission the
ci rcunst ances nmentioned by the Court in the above passage
cannot be exhaustive of all the circunstances when a second
conplaint can be in otherwise in entertained. A second
conplaint may be entertained appropriate cases too, though
it should be for extraordi nary reasons.

Having regard to the nature of the proceedi ngs under
section 202 of the Code, it may be difficult to hold that
there is a legal bar based on the principle of issue
estoppel to proceed against a person conpl ai ned agai nst on
the same material if the Court has dismssed a conplaint
under section 203. But it .is not necessary to express any
final opinion on that question since in the instant case, it
is seen that the mmgistrate decided to take action under
section 319 of the Code on the basis of fresh evidence which
was
731
brought on record in the course of the proceedi ngs that took
pl ace after the inquiry contenplated under section 202 of
the Code was over and-in the course of the trial against
Bankt esh Prasad. The autre fois principle adunbrated, in
section 300 of the Code cannot however, apply to this case.

Even when an order of the nagistrate declining to issue
process under section 202 is confirmed by a higher court,
the jurisdiction of the nagistrate under section 319 renains
unaffected if other conditions are satisfied. In Minicipa
Cor poration of Del hi. v. Ram Ki shan Rohtagi & Ors(1) to which
one of us (Venkataram ah, J) was a party, this Court had to
deal with the scope of section 319. In that case a Food
Inspector filed a conplaint before a magistrate requesting
himto take action against the manager and all the directors
of a conpany which was engaged in the business of
manuf acture of a certain brand of toffees for violating
certain provisions of the Prevention of Food Adulteration
Act. When the magistrate proceeded to take action against
the accused, they approached the H gh Court under section
482 of the Code with a prayer for quashing the proceedings.
The High Court quashed the proceedi ngs against all of them
on the ground that there was no averment that any of them
was in charge of the affairs of the conmpany which  was
manufacturing the toffees. On appeal to this Court, the
order of the High Court in so far as the nmanager was
concerned was set aside as from the very  nature of his
duties it was clear that he was liable to be proceeded
against for the offence said to have been conmtted by the
conpany. But as regards the directors, the order of the Hi gh
Court was wupheld as at that stage it was found that there
was not sufficient material to proceed against them But it
was, however, made clear that if the prosecution was able to
produce evidence against any of those directors at a |ater
stage it was open to the trial court to proceed agai nst him
under section 319 of the Code. In that connection this Court
observed at Page 8 thus:

"This provision gives anple powers to any court to
take cogni zance and add any person not being an accused
before it and try himalong wth the other accused.
This provision was also the subject-matter of a
decision by this Court in Joginder Singh v. State of
Punjab (1979) 1 S.C.C. 345 where Tul zapurkar, J.
speaking for the Court observed thus; (at page 349)

732

A plain reading of Section 319(1) which occurs in

Chapter XXIV dealing with general provisions as to
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inquiries and trials, clearly shows that it applies to

all the Courts including a Sessions Court and as such a

Sessions Court wll have the power to add any person

not being the accused before it, but agai nst whomthere

appears during trial sufficient evidence indicating his

i nvol verent in the offence, as an accused and direct

himto be tried along with the other accused,..

In these ci rcumnst ances, t herefore, i f t he
prosecution can at any stage produce evidence which
satisfies the court that the other accused or those who
have not been arrayed as accused agai nst  whom
proceedi ngs have been quashed have also conmtted the
of fence the Court can take cogni zance agai nst them and
try themalong with other accused. But, we woul d hasten
to add that this is really an extraordi nary power which
is conferred onthe -court and should be wused very
sparingly and- only if conpelling reasons exist for
taking cogni zance agai nst the other person agai nst whom
action has not been taken. Mre than this we woul d not
like to say anything further at this stage. W | eave
the entire matter to the discretion of the court
concerned so that it nmay act according to law W
woul d, however, ~make it plain that the mere fact that
the proceedi ngs have been quashed agai nst respondents 2
to5 wll not prevent the court from exercising its
discretion if it is fully satisfied that a case for
taki ng cogni zance agai nst them has been made out on the
additi onal evidence |led beforeit."

It is thus clear that it -cannot be said that the
magi strate had no power to proceed agai nst the appellant in
this case. On looking into the record we are of the view
that the magistrate had good reason to summon the appell ant
under section 319 of the Code as it appears from the
evidence led at the trial that there was a strong case made
out against the appellant for joining himin the crimna
case as an accused. It is, however, not necessary to refer
to this aspect of the matter in detail having regard to the
nature of the order we propose to pass in this case.

In the instant case, the conplaint was filed in 1976.
There was also a counter conplaint filed against the second
respondent. The

733
Magi strate convicted the second respondent in that case. On
appeal, the Addi tional Judici al Conmi ssi oner Ranch

acquitted the second respondent and the said order of
acqui ttal has becone final. The second respondent who was an
enpl oyee of the National Institute of Foundry ~and Forge
Technol ogy, Ranchi had been suspended for involverment in the
incident in question. That order of suspension has  since
been revoked and he has rejoined his duties after receiving
all back wages. No other workman has been discharged or
puni shed for participating in the incident. On Novenber 4,
1981, a settlenent has been arrived at between the N FFT
Enpl oyees’ Association and the managenent settling all

pendi ng i ssues. As a consequence of the settlenent, it is
stated that the second respondent has also filed an
application before the Magistrate to withdraw the origina

conpl aint out of which these proceedings have arisen. In
vi ew of these events which have taken place since the filing
of the conplaint and the nature of the offences alleged to
have been comitted by the appellant and in the interests of
i ndustrial peace, we feel that while we agree with the High
Court on the order nmde by it, these proceedings initiated
agai nst the appellant should be dropped. W, therefore, set
aside the orders passed by the H gh Court and by the
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Magi strate and disnmiss the application filed by the second
respondent under section 319 of the Code.

The appeal is accordingly allowed.
S R Appeal al | owed.
734




