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The Judgnent of the Court was - delivered by

DR A.S. ANAND, CJ. ‘Whether inpugned notification issued by Respondent No.
2 laying down terns and conditions for registration of different brands of

I ndi an Made Foreign Liquor (IM-L) for supply within the territory of Del hi
during 2000-2001 and | ayi ng down M nimum Sal es Figures (MSF), as a criteria
of eligibility for grant of licence in formL-l, is violative of Articles
14, 16 and 19(1)(g) of the Constitution, is the short question raised in
this Wit Petition filed under Article 32 of ‘the Constitution

The petitioner is a Conpany incorporated under the Conpanies Act, 1956
having its registered office in Sangli, Miharashtra. It is engaged in the
busi ness of manufacture of | ML and holds L-I licence for supply of its
various brands of liquor for vending within the territory of Del hi.

The trade and business of liquor in National Capital Territory of Delhi is
governed by Punjab Excise Act, 1914 (hereinafter referred to.as '"the Act’)
and the grant of licence for vending liquor is regulated by Del hi Liquor

Li cence Rules, 1976 (hereinafter "the Rul es"). Respondent No. 1 - Delh
Admi nistration in exercise of its powers under Section 5 of the Act has
been taking policy decisions fromtine to tine and issuing notifications
dealing with Registration of Brands and Eligibility of Brands of |IML for
its sale in the National Capital Territory of Delhi. The-eligibility for
grant of licence L-I, which enables the supplier to supply his brands of
IML in Delhi, is regulated by those policy decisions and includes
conpliance with specific MSF requirenents for a particular year. According
to the petitioner, the policy of Del hi Governnent pursuant to which

i mpugned notification, laying dowmn MSF criteria for the year 2000-2001 has
been issued, is arbitrary and discrimnatory as against snall scale

manuf acturers and has no nexus with the object of providing |iquor of good
quality for consunption within the territory of Delhii ‘and is as such
violative of Articles 14, 16 and 19(1)(g) of the Constitution and, thus
liable to be declared invalid and unconstitutional

Bef ore we proceed to exami ne the challenge to the policy of Delh
Government, on the basis of which the inpugned notification |aying dowmn NMSF
requi rements for supply of various brands of liquor in Delhi has been

i ssued, we may first refer in short to the previous history of the case.

In 1996 the petitioner filed Cvil Wit Petition No. 483/1996 chall eng-ing
MSF requirements fixed for that year. Rule nisi canme to be issued. That
petition has renai ned pending. Del hi Wne Merchants Association filed an
SLP agai nst an order of the Del hi H gh Court uphol ding MSF requirenents
through its judgnent dated 25.4.1996 in Civil Wit Petition No. 4843 of
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1995. That SLP is al so pending. Both these cases pertain to the chall enge
to the notification issued for the period 1996-97. The present wit
petition has put in issue the notification issued for the year 2000-2001
fixing enhanced MSF requirenments as a condition of eligibility to get L-
Li cence. The grounds of challenge in all the three cases are simlar

Thr ough the i mpugned notification MSF requirenent for the | owest price tag
has been rai sed from 60,000 cases (7.2. lac bottles) to 75,000 cases (9 |ac
bottles) over the previous year’'s MSF requirenments for the '| owest price
tag’ brand of liquor and this raise, according to the petitioner is unfair
unreasonabl e, arbitrary and violative of Article 19(1)(g) and 14 of the
Constitution.

Let us first exam ne sone of the Statutory provisions dealing with the

i ssue. Respondent No. 1-is enpowered by Section 5 of the Act to issue
notifications |aying down maximunimni mum quantity of any intoxicating

i quor which may be sold either-in retail or in wholesale in the territory
of Del hi Section 5 provides :

"5. Power of the Lieutenant (Governor to declare Iimt of sale by retai
and by whole sale. - The Lieutenant Governor of Delhi may by notification
declare, with respect either to the whole of the Union Territory of Del hi
or to any local area conprised therein and as regards purchases generally
or any specified class of purchases and generally or for any specified
occasi on maxi mum or m.ni mum quantity or both of any intoxicant which for
the purposes of this Act may be sold by retail and by whol esale.”

Section 26 of the Act deals with the sale of intoxicants and provi des as
follows :

"Section 26 - Sale of intoxicants - No |iquor shall be bottled for sale and
no intoxicant shall be sold except under the authority and subject to the
terms and conditions of a licence granted in that behal f provided that

(1) a person licensed under Section 20 to cultivate the henp plant may sel
without a |icence those portions of ‘the plant from which any intoxicating
drug can be manufactured to any person |licensed under this Act to deal in
the sane or to any officer whom the Financial Commi'ssioner nay appoint in
this behal f;

(2) a person having the right to the tari drawn fromany tree may sell the
same without a licence to a person |licensed to manufacture or - sell tari
under this Act;

(3) on such conditions as the Financial Conm ssioner may deternine a
licence for sale under the Excise Law for the time being in force in other
parts of the whole of the India except Part B States may be deened to be a
licence granted in that behal f under this Act;

(4) nothing in this section applies to the sale of any foreign |iquor
lawful ly procured by any person for his private use-and sold by him or ‘on
his behalf or on behalf of his representatives in interest upon his
quitting a station or after his decease." Section 34 of the Act provides
for fees, terns, conditions and form of duration of |icences, permts and
passes.

Section 35 of the Act deals with the conditions for grant of l|icence for
sal e of intoxicants and provides :

"Section 35 - (1) Gant of licence for sale - Subject to the rules nade by
the Financial Conm ssioner under the power conferred by this Act, the
Col l ector may grant |icences for the sale of any intoxicant within his
District.

(2) Ascertainment of public opinion - Before any licence is granted in any
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year for the retail sale of liquor for consunption on any prem ses which
have not been no licensed in the preceding year, the Collector shall take
such nmeasure in accordance with rules to be nmade by the State CGovernnent in
this behalf, as may best enable himto ascertain |ocal public opinion in
regard to the licensing of such premi ses.

(3) Alicence for sale in nore than one district of the Punjab (Haryana)
shal | be granted by the Financial Conm ssioner only."

Rule 16 of the Rules ains at controlling the quality of liquor and |ays
down :

"Quality of Liquor - (i) The liquor shall be of good quality which shall be
subj ect to periodical analysis, and the |icensee shall be bound to take al
possi bl e steps to renedy the defects which the Collector of Excise may
consider material and the licensee shall thereon report to the Collector of
Exci se after rectification.

(ii) The licensee shall ensure that if any country liquor received in the
Bonded \Warehouse is of inferior quality, he shall refrain fromissuing it
and shal I -immediately report the natter to the Excise Oficer, Bonded

War ehouse. The said Excise O ficer shall cause sanples to be taken of such
liquor and submit a report to the Collector of Excise who may get these
sampl es anal ysed by the Chem cal Exam ner

(iii) In case the country liquor is declared by the Chenical Exam ner as
unfit for human consunption or below quality, it shall be disposed of in
such manner as mmy be directed by the Coll ector of Excise.

(iv) The licensee shall not store or sell any |liquor which does not conform
to the specifications required in an order nmade by the Excise Conm ssi oner
with the provisions approval of the Lt. Governor, or if no such order has
been made, which does not conformto the specifications [aid down by the

I ndi an Standards Institution.

(v) The Excise Conm ssioner shall fix the price of Country Liquor applied
to the BWH by different Distilleries, and, if necessary the prices shall be
fixed Brandw se

Substituted vide Notification No. F. 10/68/80 - Fin (G dated 18.4.1980."

Havi ng noticed some of the rel evant provisions of the Act and the Rules, we
now consider the validity of the challenge to the inpugned notification as
rai sed before us.

That there is no fundanental right to trade in intoxicants, like |iquor

has been conclusively held by this Court in Stateof AP. & Os. v. M
Dowel | & Co. & Ors., [1996] 3 SCC 709, where taking note of sonme of the
earlier Constitution Bench decisions of this Court, the argunent that a
citizen of this country has a fundanental right to trade in intoxicant
liquor was once again enphatically repelled. That issue is, thus, no | onger
res Integra. The foll ow ng observations of the Bench in M Dowell’s case
(supra) are educative :

"The contention that a citizen of this country has a fundanental right to
trade in intoxicating liquors refuses to die in spite of the recent
Constitution Bench decision in Khoday Distilleries, [1995] 1 SCC 574. It is
rai sed before us again. In Khoday Distilleries, this Court reviewed the
entire case-law on the subject and concluded that a citizen has no
fundanental right to trade or business in intoxicating |iquors and that
trade or business in such |iquor can be conpletely prohibited. It held that
because of its vicious and pernicious nature, dealing in intoxicating
liquors is considered to be res extra commerci um (outsi de conmerce).
Article 47 of the Constitution, it pointed out, requires the State to
endeavour to bring about prohibition of the consunption except for
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nedi ci nal purposes of intoxicating drinks and all drugs which are injurious
to health. For the sane reason, the Bench held, the State can treat a
nonopoly either in itself or in an agency created by it for the
manuf act ure, possession, sale and distribution of |liquor as a beverage. The
hol ding i s enmphatic and unambi guous. Yet an argument is sought to be built
upon certain words occurring in clauses (e) and (f) of the sumary
contained in para 60 of the decision. In these clauses, it was observed
that creation of a nonopoly in the State to deal in intoxicating liquors
and the power to inpose restrictions, limtations and even prohibition
thereon can be inposed both under clause (6) of Article 19 or even

ot herwi se. Sei zi ng upon these observations, Shri Ganguly argued that this
decision inplicitly recogni ses that business in liquor is a fundanenta
right under Article 19(1)(g). If it were not so, asked the |earned counsel
reference to Article 19(6) has no neaning. W do not think that any such
argument can be built upon the said observations. In clause (e), the Bench
hel d, a nonopoly in the State or its agency can be created "under Article
19(6) or even otherw se": Simlarly, in clause (f), while speaking of

i mposition of restrictions and limtations on this business, it held that
they can be inposed "both under Article 19(6) or otherw se". The said words
cannot be read as mlitating agai nst the express propositions enunciated in
clauses (b), (c), (d), (e)and (f) of the said summary. The sai d deci sion
as a matter of fact, enphatically reiterates the holding in Har Shanker
[1975] 1 SSC 737, that a citizen has no fundamental right to trade in
intoxicating liquors. Inthis view of the matter, any argument based upon
Article 19(1)(g) is out of place".

(Enmphasi s ours)

In Har Shankar & Ors. v. The Dy. Excise and Taxation Comr. & Ors, [1975] 1
SCC 737, Chandrachud, J. (as thelearned Chief Justice then was) in para 53
of the judgment opined

"I n our opinion, the true position governing dealings in intoxicants is as
stated and reflected in the Constitution Bench decisions of this Court in
Bal sam s case (supra), Cooverjee”s case (supra), Kidwai’s case (supra),
Nagendra Nath’'s case (supra) Afar Chakraborty’'s case (supra) and the

R MD.C. case (supra), as interpreted in Harinarayan Jaiswal’'s case (supra)
and Nashirwar’s case (supra). There is no fundamental right to do trade or
busi ness in intoxicants. The State, under its regulatory powers, has the
right to prohibit absolutely every formof activity . in relation to
intoxicants - its manufacture, storage, export, inport, sale and
possession. In all their manifestations, these rights are vested in the
State and indeed wi thout such vesting there can be no effective regulation
of various forms of activities in relation to intoxicants. In "American
Jurisprudence", Volume 30 it is stated that-while engaging in |iquor
traffic is not inherently unlawful, nevertheless it is a privilege and not
a right, subject to governmental control (page 538). This power of contro
is an incident of the society’s right to self-protection and if rests upon
the right of the State to care for the health, norals and wel fare of the
people. Liquor traffic is a source of pauperismand crinme (pp. 539, 540,
541) . "

(Enphasi s suppl i ed)

In Har Shanker’s case (supra) after considering decisions of five
Constitution Benches, the | aw was sunmed up thus :

"These unani mous deci sions of five Constitution Benches uniformy

enphasi sed after a careful consideration of the probleminvolved that the
State has the power to prohibit trades which are injurious to the health
and wel fare of the public, that elimnation and exclusion frombusiness is

i nherent in the nature of |iquor business, that no person has an absol ute
right to deal in liquor and that all forns of dealings in |liquor have, from
their inherent nature, been treated as a class by thensel ves by al

civilised communities. The contention that the citizen had either a natura
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or a fundamental right to carry on trade or business in |iquor thus stood
rej ected".
(Enphasi s suppli ed)

In view of this settled position of |aw, any argument inpugning the policy
decision of the State Governnent, as reflected in the inmpugned
notification, based upon Article 19(1)(g) is totally out of place and
nerits outright rejection and we have no hesitation in doing so nost
enphatical | y.

Faced with the settled | egal position that there is no fundanental right to
trade in liquor, |earned counsel for the petitioner did not pursue the
argunent based on Article 19(1)(g) to question the conpetence of Del hi

Admi nistration to take a policy decision with regard to regulating trade in
i quor and | ayi ng down various regul atory nmeasures and in our opinion
rightly so. Learned counsel, however, mounted his challenge to the inpugned
notification based on Article 14 principally on the ground that the policy
as reflected in the inmpugned notification was irrational and that raising
of MSF requirenents over the previous year’s figures with a viewto

regul ate the "quality of liquor" being sold in Delhi was arbitrary and has
no nexus with the object sought to be achieved viz., to provide |iquor of
good quality to the consuners-in the National Capital Territory of Delhi.

It was al so urged that the policy is discrimnatory and as a result of the
policy, small scal e manufactures with good quality of liquor, were likely
to be deprived of their nmarketing brand within the potential market of

Del hi, in case they do not achieve the prescri bed MSF outside Del hi and
that would result in leaving the field wi de open only for big business
houses who woul d retain their nmonopoly in Del hii market.

The chal l enge, thus, in effect, i's to the executive policy regulating trade
inliquor in Delhi. It is well settled that the Courts, in exercise of
their power of judicial review, do not ordinarily interfere with the policy
deci sions of the executive unless the policy can be faulted on grounds of
mal a fide, unreasonabl eness, arbitrariness or unfairness etc. |ndeed,
arbitrariness, irrationality, perversity and nmala fide will render the
policy unconstitutional. However, if the policy cannot be faulted on any of
these grounds, the nere fact that (it would hurt business interests of a
party, does not justify invalidating the policy. In tax and economc
regul ati on cases, there are good reasons for judicial restraint, if not
judicial deference, to judgment of the executive. The Courts are not
expected to express their opinion as to whether at a particular point of
time or in a particular situation any such policy shoul d have been adopted
or not. It is best left to the discretion of the State.

In Tami | Nadu Education Departnment M nisterial and General Subor-dinate
Services Association and Ors. v. State of Tamil Nadu & Ors., [1980] 3 SCC
97, noticing the jurisdictional limtations to analyse and fault a policy,
this Court opined that

"The court cannot strike down a GO, or a policy nerely because there i's a
variation or contradiction. Life is sonmetines contradiction and even
consistency is not always a virtue. Wat is inportant is to know whether
mal a fides vitiates or irrational and extraneous factor fouls."

It would al so be prudent to recall the follow ng observations of Lord
Justice Lawmton in Laker Airways, (1977) 2 WR 234 at 267, while consid-
ering the paraneters of judicial reviewin matters involving policy
deci si ons of the executive :

"I'n the United Kingdom aviation policy is determ ned by mnisters within
the legal framework set out by Parlianent. Judges have nothing to do with
either policy making or the carrying out of policy. Their function is to
deci de whether a mnister has acted within the powers given himby statute
or the common law. |If he is declared by a court, after due process of |aw,
to have acted outside his powers, he nust stop doi ng what he has done unti
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such time as Parlianent gives himthe powers he wants. In a case such as
this | regard nmyself as a referee. | can blow ny judicial whistle when the
bal | goes out of play; but when the ganme restarts | nust neither take part
init nor tell the players howto play."

In the present case the executive policy regulating the sale of liquor in
the territory of Delhi is sought to be chall enged by petitioner on the
ground that it is 'unfair’ and ’'unreasonabl e’ besides being "arbitrary’ and
has no nexus with the object sought to be achieved. W are unable to agree.

The State has every right to regulate the supply of liquor withinits
territorial jurisdiction to ensure that what is supplied is 'liquor of good
quality’ in the interest of health, norals and welfare of the people. One
of the nbdes for determining that the quality of liquor is '"good is to
ascertain whether that particular brand of |iquor has been tested and tried
extensively el sewhere and has found its acceptability in other States. The
manner in which the Govern-nent-chooses to ascertain the factor of higher
acceptability, must in the very nature of things, fall within the

di scretion of the Governnent so long as the discretion is not exercised
mal a fide, unreasonably or arbitrarily. The allega-tions of nala fide nade
inthe wit petition are totally bereft of any factual matrix and we,
therefore, do not detain ourselves at all to consider challenge on that
ground, in fairness to | earned counsel for the petitioner we may record
that challenge to notification on grounds of mala fide was not pressed
during argunments. Laying down requirenent of achieving mninmumsale figures
of a particular brand of liquor in other States, as a node for

determ nation of the "acceptability" of that brand of |iquor, is neither
irrelevant, nor irrational or unreasonable. It appears that prescription of
MSF requirement is ained at allow ng sale of only such brands of |iquor

whi ch have been tested, tried and found acceptable at large in other parts
of the country.

The policy objective as reflected in the inpugned notification is to
provide liquor of good quality in Delhi. The executive policy to determ ne
whet her a particul ar brand of liquor is of good quality or not, on the
basis of larger acceptability of the particular brand in other parts of the
country, appears to us to be a fair and rel evant node. The nanner for

det erm ni ng whet her a particular brand of |iquor has acquired |arger

acceptability or not so as to qualify for it being "liquor of good quality"
has to be decided by the State in its discretion so long as the nanner
adopted by the State is "just, fair and reasonable”. It is not in dispute

that the criteria of MSF is being uniformy applied and no pick and choose
policy has been adopted by the State in that behal f. Learned counsel for
the petitioners has been unable to convince us that fixation of MSF

requi rements as a criteria for such deter-mination is in any manner
"unfair, irrational or unreasonable".

The argument that since MSF | aid down for the year 1994-1995 were not
changed till 1998-99, there was no need to increase MSF requirenents in
1999- 2000 or to further increase the sane in the year 2000-2001 for the

| owest price tag brand of |iquor from 60,000 cases (7.2 lac bottles) to
75,000 cases (9 lac bottles) for the current year, suffers fromthe basic
infirmty that it invites the court to enter into an area of testing the
executive policy, not on grounds whether it is "just, fair and reasonable",
but whet her the object could not have been achieved by fixing a |l ower MSF
requirenent. In other words Court is being invited to prescribe MSF
requirements in exercise of its power of judicial review That is not
perm ssi ble and we nmust decline the invitation to enter that area It is not
within the province of this Court to |lay down that the executive policy
must al ways remain static, even if its revision is "just, fair and
reasonabl e". What is relevant is to find out whether the executive action
is mala fide, unreasonable or irrational as a criterion. As already
observed the Court, in exercise of its power of judicial review, cannot sit
in judgnent over the policy of Administration except on the Iimted grounds
al ready noted. Each State is enpowered to forrmulate its own |iquor policy
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keeping in viewthe interest of its citizens. Determ nation of w de scale
acceptability of a particular brand of liquor, on the basis of nationa
sales figures, does not strike us as being unreasonable, much | ess
irrational. The basis for determination is not only relevant but also fair
No direction can be given or expected fromthe Court regarding the
"correctness’ of an executive policy unless while inplenenting such
policies, there is infringenent or violation of any constitutional or
statutory provision. In the present case, not only there is no such

viol ation but on other hand, the State in fornmulating its policy has
exercised its statutory powers and applied themuniformy.

Through, we are not required to test the correctness of the 'reason’ for

i ncrease of MSF over the previous years’ figures, but it is relevant to
poi nt out that increase of sale from 60,000 cases to 75,000 cases in
respect of 'lowest price tag" brand of |iquor does not appear to be
arbitrary and on the other hand it appears to have a rational basis.
Econom ¢ mechani smis a highly sensitive and a conplex matter. Wth
inflation every year, it goes w thout saying, that the brand which has the
"l owest price-tag" this year, was perhaps not the brand which had "I owest
price tag last year". It is possible that the brand "with | owest price tag
this year may not be of that good quality as the brand with identical price
tag |l ast year, even though it may conformto ISl standards. It was,
therefore, reasonable for the State to find out whether that particul ar
brand with the | owest price tag this year, had been tested and tried

el sewhere and had been accepted largely by the public in other parts of
India to determne if that particular brand of |iquor can be considered to
be liquor of good quality keeping the health-and welfare of the public in
view. The inpugned notification in our opinion furthers the object of
provi di ng good |iquor having | arger acceptability. The policy is nade in
the interest of health, welfare and norals to benefit all citizens of Delh
and not the big industrial houses as all eged. Determ nation of w de scale
acceptability on the basis of revised mninmmsales figures (MSF) does not
stri ke us as being unreasonable let alone irrational, arbitrary or unfair
Under these circunmstances there is no justifiable reason warranting
interfer-ence with the inmpugned notification. The Wit Petition accordingly
fails and is dism ssed but wi thout any order as to costs.




