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PETI TI ONER
M S. OUCHTERLONEY VALLEY ESTATES LTD.

Vs.

RESPONDENT:
STATE OF KERALA(Wth Connected Appeal s)

DATE OF JUDGVENT:
23/ 10/ 1964

BENCH

ACT:

Sal es Tax-Sales by auction at Fort Cochin in Madras State-
Delivery after approval in Travancore-Cochin-Sale whether
conpleted on fall of hamrer at auction in Madras State
Taxability of sales under Travancore-Cochin General Sales
Tax Act  (‘Act 11 of 1125).

HEADNOTE:

Teas produced by the appellants were classified and stocked
in lots in, godowns at WIllingdon Island which at the
relevant tine was in the State of Travancore- Cochin. The
sale of the said teas was however effected by public auction
at Fort Cochin in Madras State under the Rules of the Tea
Trade Association of Cochin. ~Sales-tax was inposed on the
appel lants by the State of Kerala under  the  Travancore-
Cochin General Sales Tax Act (Act 11 of 1125) on the
authority of the judgnment of the Kerala Hi gh Court in Deputy
Conmi ssi oner of Agricultural Incone-tax & Sales Tax v. A V.
Thomas & Co. Ltd. which was on similar facts. According to
the said decision the sales were conpleted at the fall of
the hamer in Fort Cochin but, nevertheless by virtue of
explanation 2 to s. 2(j) of the Travancore Act they renai ned
"inside' sales for the purpose of taxation in Kerala State.
Because of this judgnment being against them the appellants
also could not succeed before the Sales Tax  Appellate
Tribunal or before the Hi gh Court. They —were however,
granted special |eave to appeal by the Suprene Court.

Before the connected appeals came up for hearing the
Supreme Court had reversed the judgnment of-the Kerala Hi gh
Court in the case of A V. Thomas & Co. Ltd. ~on the
authority of which the appellants had been taxed: Counse
for the State of Kerala therefore sought and was given
perm ssion to defend the inposition of tax on alternative
reasoni ng. Relying upon ss. 17 and 18 of the Sale of /Goods
Act he contended that the sale at the auction in Fort Cochin
being a sale by sanple was not conpleted at the fall of the
hamrer but remained at that stage only a conditional  'sale.
It becane a conpleted sale when the buyer after conparing
the bulk with the sanple accepted the goods in WIIingdon
I sl and. "Me property in the goods thus passed in Kerala
State making the sale liable to tax in that State. Rules of
the Tea Trade Association of Cochin were called for and
exam ned by the Court.

HELD : The title to the goods passed to the buyer under
s. 64(2) of the Sale of Goods Act as soon as the sale was
conpl eted by the auctioner announcing its conpletion by the
fall of the hammer. The initial auction cannot be treated
as an executory contract which had beconme a conditiona
contract on the fall of the hamrer. The sale at the auction
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was in respect of ascertained goods and it was concluded in
every case on the fall of the hanmer. The Hi gh Court was
therefore in error in upholding the inposition of sales tax
on the appellant by the State of Kerala. [814 E-G

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1084-1088
of 1963.
Sup./65-8
804
Appeal s by special |eave fromthe judgnent and order dated
Novermber 1961, of the Kerala High Court in T.R C. Nos. 39-
42, 31 to 34, 45 and 46, 35 to 38 and 47 respectively.
M C. Setalvad, Ranmeshwar Nath, S. N Andley and P. L.
Vohra, for the appellants (in all the appeals).

P. Govinda Menon and V. A Seyid Muihammad, for the res-
pondent (i'n all the appeals).
The Judgrment of the Court was delivered by

Gaj endragadkar C. J. Thisis a group of fifteen appeals by
special |eave which raise a commpn question of [|aw The
appellants in these respective appeals are Pl ant ati on
Conpanies which grow their owmn tea in Tea Estates and sel

their products. Under the relevant  provisions of the
Travancor e- Cochin General Sales Tax  Act 11 of 1125
(hereinafter called 'the Travancore Act’ ), Sal es-t ax
Oficers had assessed the appellantsto several amounts of
tax in respect of their turn-over for different years. The

appel l ants had urged before the Sales-tax O ficers that the
transactions in question were not |liable to pay sal es-tax,
but their pleas were rejected and sal es-tax was ordered to
be inposed in respect of the said transactions. The
appel l ants then chall enged the correctness of these orders
by preferring appeals before the Sal es-Tax Appel | ate

Tribunal. The Tribunal concurred with the view taken by the
Sales-tax O ficers and confirned the respective orders of
assessment . The appellants then nmoved the Hi gh "Court of

Kerala in its revisional jurisdiction under s. 15B of the
Travancore Act. These revision applications-also failed-.
and that has brought the appellants to this Court by special
| eave.

Though the periods and the ampunts of turn-over for which
sal es-tax has been | evied against the different appellants
are not the sane, the principal point which these appeals
raise for our decision rests on facts which are conmon to
all the cases, and so, it would be enough if we refer to the
facts in respect of one of these appeals. We wil |
accordingly nention the relevant facts in regard to appeals
Nos. 1084- 1088/ 1963 in which the appellant is M s
Quchterloney Valley Estates Ltd. W nmay add that the three
ot her appellants in the present group are : The Kil Kotagir
Tea & Coffee Estate Co. Ltd., Ms. Peria Karamali ' Tea &
Produce Co. Ltd.; and Ms. Chenbra Peak Estates Ltd. The
appel l ant M's Quchterloney Valley Estates Ltd. produces tea
inits own Tea Estates and sells its products. |t does not
itself carry on the business of buying and selling its
products. The Managi ng Agents of the appellant are Ms.
Peirce Leslie & Co. Ltd..

805

Coi nbatore. The quantities of tea produced by the appell ant
were sold by public auction at Fort Cochin; the purchasers
paid the consideration at Fort Cochin and obtained from the
auctioneers delivery notes requesting the godown keepers at
Vel | i ngdon Island to deliver the goods. After the goods are
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produced, they are sent to the godowns at Wellingdon |Island
and the sale by public auction is held at Fort Cochin. Fort
Cochin was in the. State of Madras, whereas Wllingdon
Island was in the State of Travancore at the relevant tine.
The periods for which assessment has been | evi ed agai nst the
appel lant are 1952-53, 1953-54, 1954-55, 1955-56 and 1956-
57.
The procedure followed for the public auctions in question
must now be indicated. This is how the procedure has been
sunmari sed in the present proceedings: -
"Teas produced in the concerned Estates are
graded, weighed and packed in chests in the
estates and are subsequently forwarded wth
garden invoices to the godowns of their
Cl earing and . Forwar di ng Agent s, Messrs.
Peirce Leslie & Co. Ltd., Cochin, at Welling-
don Islandto be stored there awaiting further
i nstructions. Thereafter, the brokers in Fort
Cochin check the weight of the chests, draw
sanpl es of their contents and group the chests
in lots. They then publish printed catalogs
giving the nanes of the Estate and the go-
downs, -the nunbers of the lots, the seria
nunbers and total nunber of chests in each
lot, the weight of each chest and the tota
wei ght / of each | ot and advertise the sale of
such. chests with export rights, by public
auction. at Fort Cochin on particular date and
hour . The sale is conducted, by sanples, at
Fort Cochin, at the proclaimed date and hour
and is confirned in the name of

hi ghest
bi dder. The bid may be for an entire lot or
for a portion thereof, technically known as
"brake’. The buyer shall be entitled to open

the chests bid by himand exam ne the contents
thereof to ascertain the actual state and

condi tion of the tea. Di fference or
inferiority in quality, description

deterioration, damage and defect in  packing
will entitle the buyer to submt clainms _or
rejection, or allowance or —damage. Such

clains nust be submtted, after inspection, no
doubt, not later than 5 P.m on the 3rd -day
before the pronpt day (ninth day after date of
sale) or in the case of removal before the
pronmpt day, at |east 24 hours before

806

such renmpoval . Paynent shall be made in Cochin
on or before pronpt day, in cash or by cheque
or draft on a Cochin Bank. If the' | buyer
shall fail to pay for the tea or any part
thereof on the due date for payment, the goods
may be resold. Any loss arising on such re-

sale shall be borne by the buyer. Del i very
shall be taken before 5 P.m on the 5th day
after pronpt day. The goods will be at

sellers risk to the extent of the sale price
only, until 5 P.m on the 5th day after pronpt
day or until renpval by the buyer, if renpved
earlier."”

When the assessnent proceedings in question were pending
before the Sales-tax Oficer, it was urged by the appell ant
that the inpugned transactions which were included in the
turnover of the appellant were not liable to tax on severa

t he
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grounds. The substantial contention against the appellant
was that the transfers of tea which were sought to be
assessed coul d be assessed by the respondent State of Kerala
because of a previous decision of the Kerala H gh Court in
Deputy Comm ssioner of Agricultural Income-tax and Sal es-tax
v. A V. Thomas & Co, Ltd.(") In that case, the Kerala High
Court had proceeded to deal with the matter on the basis
that the property in the goods sold passed at Fort Cochin on
the fall of the hanmmer at the auction and that they could
not be said to be "outside" sale within the neaning of Art.
286(1) (a) of the Constitution. The Hi gh Court was inclined
to take the view that the said constitutional provision had
no reference exclusively to the transfer of the property in
the goods according to the provisions of the Indian Sale of
CGoods Act, 1930 (No. 3 of 1930) (hereinafter called "the
Act"); and so, explanation 2 to s. 2(j) of the Travancore
Act was not violative of Art. 286(1) (a), and that if at the
nmonment when the property passed, it being not relevant where
the property passed, the goods were in the State of
Travancore-Cochin, then it was not an "outside" sale quoad
Travancore-Cochin and could be subjected to sales tax by
that State. Since this judgnent of the Kerala Hi gh Court
was binding on the sales-tax authorities at the time when
they considered the dispute between the appellants and the
respondent State of Kerala in the present proceedings, they
have hel d that the transactions with which the appellant was
concerned could be validly assessed by the respondent State.
The same view, in substance, has been accepted by the Hi gh
Court when it rejected the revision application filed by the
appel | ant before it.
(1) I.L.R [1960] Kerala 1395.
807

Meanwhi | e, the decision of the Kerala H-gh Court  in the
case of A V. Thomas & Co. (1) was reversed by this  Court
when the matter canme before it in appeal in A V. Thomas &
Co. Ltd. v. Deputy Conm ssioner of “Agricultural Income Tax
and Sal es Tax, Trivendrum (2) ln 'that case, this Court has
held that the explanation to Art. 286(1) creates a fiction
as between two States, one where the goods are delivered for
consunption in that State, and the other where the title in
the goods passed and the forner is treated as the situs of
the taxabl e event to the exclusion of the latter. 1In regard
to sales of teas in lots by public auction, this Court held
that the property in teas passed to the buyer under S. 54 of
the Act as soon as the offer was accepted on fall of the
hamrer at Fort Cochin in the State of Madras and, therefore,
the only State which could have power to levy a tax on such
sale would be the State of Madras and so far as. the
Travancore-Cochin was concerned, the sale would be an

out side sale. The sane vi ew has been expressed by this
Court in a subsequent decision comng from Kerala in
Mal ayal am Pl antati ons Ltd., Qui l on V. The Deput y

Conmi ssi oner of Agricultural |Incone-tax and Sal es-tax, South
Zone, Quilon.(3) The result is that the decision of the
Kerala High Court in the case of A V. Thomas & Co.(4) on
which the sales-tax authorities and the H gh Court of Kerala
have decided the dispute between the appellants and the
respondent State in the present proceedings is no |onger
good | aw, and that would inevitably nean that the appellants
must succeed on the ground that the sales of tea having
taken place in the sane nanner as the sales of tea which had
come before this Court in the two decisions to which we have
just referred, they are "outside sales" so far as the
respondent State is concerned and cannot be legitimtely
assessed to tax under the relevant provisions of the Sales
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Tax Act.

M. Menon for the respondent State has, however
strenuously contended that the question as to whether the
present sales are outside sales so far as the respondent is
concerned, has never been properly tried, and he urges that
if the essential incidents in regard to the present sales
are taken into account, it would be found that the said
sales are 'inside' sales so far as the respondent State is
concerned. It is conmon ground that if the sales are. held
to be inside sales so far as the respondent State is
concerned, the view taken by the H gh Court would have to be
confirmed and the appellants would have to pay the sal es-tax
as ordered by the
(1) I.L.R 11960] Kerala. 1395.

(2) [1963] Supp. 2 S.C/R 608.

(3) AI.R 1965. S.C 161

808

sal es-tax  authorities. On the other hand, if the sales in
guestion ‘are not inside sales as urged by M. Setalvad for
the appellants, “the view taken by the Hi gh Court nust be
reversed and the appeal s al'l owed.

It appears that in the two decisions of this Court to
which we have just  referred, this point has not been
consi der ed. In fact inthe case of A. V. Thomas & Co. (1)
the conclusion of the Sal es-tax Appellate Tribunal that the
property in the goods sold passed at Fort Cochin in ful
lots with the fall of the hamrer was not disputed, and that
rai sed the question about the construction of Art. 286. In
the latter case of Mlayalam Plantations Ltd.(1) this
guestion was attenpted to be raised before this Court, but
this Court did not allowthe appellant to argue that point,
because the finding of the sales-tax authorities ‘that the
title in the goods had passed at Fort Cochin on the fall of
the hammer at the auction had not been disputed before the
H gh Court. M. Menon contends that in the present  pro-
ceedings, the respondent State has been wurging at al
material stages that the sales iniquestion are inside sales,
and so, he should be pernmitted to argue that point. W have
accordingly heard M. Menon on this point and we propose to
decide it on the nerits.

When those appeals were heard by us first on-the 10th
Septenber, 1964, the procedure followed in —conducting the
sales in question was placed before us in the form of a
sunmary which we have quoted at the beginning of this
judgrment. W, however, thought that since we were deciding
the question as to where the title in the goods passed, it
woul d be nore satisfactory to have before us all the Rules
of the Tea Trade Associ ati on of Cochin which prescribed the
procedure for these sales. Accordingly, the mtter was
adjourned to enable the parties to produce the said Rules.
The said Rules have since then been produced before us and
we have heard both M. Setalvad and M. Menon fully on the
points raised by M. Menon that the sales in question are
i nside sales so far as the respondent State is concerned.

M. Menon contends that in deciding this question we ought
to bear in mnd the fact that the sales are sales by
sanple to which s. 17 of the Act applies. |In the case of a
contract of sale by sanple, s. 17(2) provides three inplied
conditions; they are : (a) that the bul k shall correspond
with the sanple in quality;

(1) [1963] Supp. 2 S.C.R 608.

(2) AI.R 1965 S.C. 161
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(b) that the buyer shall have a reasonabl e opportunity of
conparing the bulk with the sample; and (c) that the goods
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shal | be free from any def ect, rendering t hem
unnerchantabl e, which would not be apparent on reasonable
exam nation of the sanple. The argunment is that a sale by
sanple is, in substance, a sale of unascertai ned goods, with
the result that no property in the goods is transferred to
the buyer unless and until the goods are ascertained. That

is the effect of s. 18 of the Act. Sale by sanple
according to M. Menon, is a conditional sale and can be
described even as an executory contract. It becones a

concluded contract as a result of which title in the goods
would pass to the buyer only when the goods have been
i nspected by the buyer and accepted by him Section 64(2)
of the Act provides that in the case of a sale by auction

the sale is conplete when the auctioneer announces its
conpletion by the fall of the hanmer or in other custonary
manner; and it adds that until such announcement is nade,
any bidder may retract his bid. M. Menon accepts this
principle, but “contends that what is conpleted under s.
64(2) 'is conditional sale, and that does not nmake the
contract ‘a concluded contract. The executory contract under
s. 17 becones a conpleted conditional contract under s.
64(2). but title under such acontract woul d pass only after
the condition of inspection and approval has been sati sfi ed.
Thus presented, the argunent is no doubt. attractive. The
sale by public auction took place at Fort Cochin which was
in the State of Madras at the relevant tine, but the goods
had been stored in the godowns at the Wellingdon |sland
within the territorial limts of ~Travancore, and t he
i nspection of the goods took place at these, godowns. It is
after the goods are inspected by the buyer and accepted by
himthat the contract is conpleted and title passes fromthe
seller to the buyer. This event takes place in the
Wel lingdon Island, and so, the transaction of sale is an
inside sale for the purpose of sales-tax levied by the
respondent State.

In support of this argunment, M. Menon has referred us to
the statenment of Benjam n that "where the subject-nmatter of
the sale is not in existence, or not ascertained at the time
of the contract, an engagenent that it shall, when existing
or ascertained, possess certain qualities, is not "a nmere
warranty, but a condition, the performance of ~which .is
precedent to any obligation upon the vendee under the
contract, because the existence of those qualities,  being
part of the description of the thing sold, becones essentia
toits identity; and the vendee cannot be obliged to receive
and pay for a thing different fromthat for which he con-
810
tracted". (1) Another passage fromthe same book on which
M. Menon relies speaks of acceptance as a taking of the
goods by the buyer with the intention of becom ng owner (p.
750) . The argunent is that the goods are required to be
inspected in the case of a sale by sanple and it is only
when inspection discloses no material defects in the 'goods
that acceptance follows, and that nakes the contract a
concluded contract by which title passes to the buyer.
Simlarly, M. Mnon relies on one nore statement of
Benj am n whi ch says, "The specific goods may, for instance,
be sold by description. |If the specific existing chattel is
sold by description, and does not correspond wth that
description, the seller fails to conply, not with a warranty
or collateral agreenent, but with the contract itself by
breach of a condition precedent" (p. 304).

In support of his case, M. Menon has also relied on a
decision of the King’s Bench Division in MMnus V.
Fortescue & Anr. (2) In that case, the Court of Appeal has
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held that at a sale by auction subject to a reserve price on
the article sold, where the fact that there is a reserve is

known, the offer of the auctioneer to sell, the bidding, and
the knocking down of the article to the highest bidder are
all subject to the condition that the reserve price should

be reached, and the fact that the auctioneer knocks down the
article to a bidder who has bid a less price than the
reserve gives the latter no right of action against the
auctioneer, either for breach of duty in refusing to sign a
menor andum of or otherw se conplete the contract, or for
breach of warranty of authority to accept the bid. In
dealing with the point raised before the Court, -Collins, M
R observed that no authority had been cited to show that
the fall of the hamrer could do away wth a condition
expressly stipulated for by the conditions of sale. The
same view has been expressed by Fletcher Muulton L.J. by
observing that the limtation of an auctioneer’s authority,
by his principal fixing a reserve price, is a perfectly
valid and effectual limtation.” That is why the fall of the
hamrer ~woul'd not affect the binding character of the
condition as to reserve price subject to which alone the
contract of sale could be concluded. It would be noticed
that the whole of the argument thus presented by M. Menon
proceeds on the assunption that the contract of sale by
sanple in the present proceedings was a contract of goods
which were in a sense unascertained and it would be
concluded only when the buyer, inspected the goods and
accepted them
(1) Judah Philip Benjanmin's "A Treatise on the Law of Sale
of Personal Property 8th Edn. by Fi nnonoreand James, p.
907.
(2) [1907] 2 K. B. 1.
811

The position in regard to the relevant provisions of the
Act bearing on the question as to when title in the 'goods
sold passes, is not in doubt.. If the contract of sale is
for ascertai ned goods which are actually described’ in the
list prepared before the sales are held and it appears that
all material particulars about the goods are shown in the
list, then the question as to when title passes would depend
essentially wupon the intention of the parties expressed .in
the terns of the contract. Section 19 (1) of the Act
provides that where there is a contract for the sale of
specific or ascertained goods, the property in them is
transferred to the buyer at such tinme as the parties to the
contract intend it to be transferred. Section 19(2) adds
that for the purpose of ascertaining the intention of the
parties, regard shall be had to the terns of ‘the contract
the conduct of the parties and the circunstances of the
case. Under s. 19(3) it is provided that unless a different
intention appears, the rules contained in sections 20 to 24
would be relevant to decide this question. One thing is
clear in the present case viz., that the goods in question
wer e not unascertai ned goods, nor were they not in
exi stence; goods were clearly in existence, they had been
graded, wei ghed and packed in nunmbered chests and a |ist was
prepared in respect of the contents of these chests
separately. It is true that what the buyers are shown at
the tinme of sale by public auction are sanples and the rules
aut horise the buyers to inspect the goods; but that is not
to say that the sale is a sale of wunascertained or non-
exi sti ng goods.

Let wus, therefore, consider the relevant and materia
ternms and conditions of the rules under which the sales take
place, for it is these terms which will decide as to when
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title passes to the buyer. Condition No. 7 of the Rules
provides that subject to the reserved or upset price, the
hi ghest bidder shall be the buyer, and it lays, down that

until the fall of the hammer or until the registration of
the sale as provided in clause 5, any bidder nmay retract his
bi d. Under condition No. 8, the auctioneer has to declare

the nanme of the highest bidder before the lot is knocked
down. Under condition 11, the buyer is entitled to open the
chests purchased by himand exani ne the contents thereof to
ascertain the actual state and condition of the tea. Such
exam nation has to take place before the expiration of the
time allowed for submission of <clains as provided in
condition 12 or in the event of earlier renpval of the tea,
before the date of actual renobval. This condition refers to
the chests purchased by the buyer and contenplates that as a
result of the exani nation of the goods, the buyer can nake
cl ai ms

812

within the tinme specified by condition 12. Condition 12 is
material. and so, it is necessary to read it. It reads
thus: -

"Al'l clainms on the ground of difference or
inferiority in quality, descri pti on,
deterioration, damage, defect in packing or
any other ground what soever nust be submitted
to the selling broker in witing not Ilater
than. 5 p.m on the third day before Pronpt
Day. . Prompt Day shall be the tenth day after
date of sale. In the case of teas renoved
bef ore Pronpt Day, such cl ai ns nust be submt-
ted at least 24 hours before renopval of tea.
In the absence of any claim submtted in
strict accordance with this condition, the tea
shall be deened to have conmplied with the
contract in all respects and to have been
accepted by the buyer, who shall 'not be
entitled to reject the tea or to claim any
al | owance or danmages in respect thereof".
M. Menon has pl aced consi derabl e enmphasis on the fact that
this condition provides that the goods shall be deened to
have been accepted by the buyer when he failed to nake
inspection within the tine allowed. In other words, his
argunent is that this condition shows that acceptance can be
deened to have taken place only after the procedur e
prescribed by condition 12 has not been followed and
therefore, it envisages acceptance only after inspection in

all cases. We do not think that nuch inmportance can be
attached to the expression "to have been accepted by the
buyer" on which M. Mnon rests his argunent. We'  have

already seen that condition has referred to the chests as
having been purchased by the buyer; and that “would be

clearly against M. Menon's case. So, it would be
reasonabl e not to base our decision principally on the words
used by the conditions, such ’'purchased or accepted’ ,

but to take into account the substance of these conditions.

It nmay be stated at this stage that after the public auction
takes place, clainms have to be nade by the buyer not |ater
than the third day before the Pronpt Day, or 24 hours before
renoval of goods, whichever event happens earlier. The
Prompt Day is the 10th day on or before which paynent has to
be made by the buyer, and possession has to be taken by him
before 5 P.m on the fifth day after the Pronpt Day
(condition No. 22). The goods continue to be at the
sellers” risk to the extent of the sale price only until 5
P.M on the fifth day after the Pronpt Day or until renobva
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by the buyer if renoved earlier (condition No. 23).
813
Condition 12 clearly shows that the buyer has a right to
make clains either on the ground of di fference or
inferiority in quality disclosed on inspection, or as a
result of a defect in packing or any other ground
what soever. After the tinme specified by this condition has
expired, the buyer cannot nmale a claimto reject the goods,
nor can he ask for any allowance or danmages in respect
t her eof .
Condition 13 is also inportant. It reads thus
"Each chest conmprised in a lot shall be
treated as the subject of a separate contract
of sale; but this condition shall not entitle
the buyer to require the seller to give part
delivery of less than the full nunber of
chests sold; and in the event of the buyer
claimng to reject the lot purchased by him
the Arbitrators or Unpire, if satisfied that
the  lot was not a good tender, shall be
entitled to award rejection of the entire |ot,
and not only the particular chests found on
exam nation to be defective".
It would be noticed that the first part. of condition 13
corresponds to s. 64(1) of the Act. It, however, adds that
though each chest shall be treated as the subject-matter of
a separate contract of sale, the buyer cannot claimdelivery

of less than the full nunber of chests sold. If the buyer
makes a claimfor rejecting the contract, the Arbitrators or
Umpire may, if satisfied that the ot was not a good.

tender, hold that the buyer is entitled to reject either the
entire lot or in a proper case even particular specified
chests constituting the lot. Like the word "accepted" in
condition 12, the word "tender"” in condition 13 @ cannot,
however, materially affect the nature of the transaction

Condition 13 makes it clear that in case the buyer finds a
substantial defect in the quality of the goods -sold to him

he cannot reject the contract of his own; all he can do is
to make a claimin that behalf before the Arbitrator; and
this condition is consistent only with the view that the
goods have al ready been purchased by the buyer and the claim
which he is allowed to make is as a result of the breach of
the contract of sale.

M. Menon attenpted to argue that condition 13 nerely en-
able the buyer to nove the Arbitrator. According to him
the buyer can reject the contract of his own, or file a
claim for damages in a civil court wi thout having recourse
to arbitration. In our opinion, condition 13 is not nerely
an enabling condition; it is an obligatory condition and it
gives the buyer only one renedy, and that is to nove the
arbitrator for appropriate relief.

814
Condition 15 is also relevant. It reads
thus: -
"I'f the Buyer shall fail to pay for the tea or
any part thereof on the due date for paynent,
the goods may be resold. either by auction or
private sale, at the option of the seller
Any | oss arising on such resale, together with
interest at 6 per cent per annumfromthe due
date and all charges incurred, shall be paid
by the buyer to the seller, and the buyer
shall not be entitled to any profit, which nmay
accrue fromsuch -resale".

This condition is consistent with the provisions of s.
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64(2) of the Act, and it cannot be said to support M.
Menon’s contention that the title in the goods does not pass
to the buyer until he has inspected themand indicated his
accept ance.

Condition 16 is a general condition as to arbitration and
it provides that any disputes or differences which may arise
between the parties shall be referred to arbitration as
therein indicated. Reading conditions 13 and 16 together
there can be no doubt that all clains which the buyer is
entitled to nmake nust be made to the arbitrators and it is
the decision of the arbitrators that wll determne the
di spute between the buyer and the seller

We have carefully considered all the rules under which
sales in question have been held by public auction, and we
are satisfied that title to the goods passed to the buyer
under s. 64(2) of the Act as soon as the sale was conpleted
by the auctioneer announcing its conpletion by the fall of
the hamrer. The initial auction cannot. in our opinion, be
treated as an executory contract which became a conditiona
contract ~on the fall of the hamrer. The auction was an
auction sale in respect of ascertained goods and it was
concluded in every case on the fall of the hammer. On that
view of the matter, we rmust hold that the H gh Court was in
error in comng to the conclusion that the Sales-tax
authorities were justified in inposing sal es-tax agai nst the
appellants in regard to the transactions which have given
rise to the present appeals.

The result is, the appeals are allowed, the orders passed
by the High Court in revision are set aside, and the |evy of
sal es-tax inposed by the Sal e,,-tax authorities against the
appellants is held to be invalid. There would be no order
as to Costs.

Appeal s al | owed.
815




