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Whoever was the assailant it wasa hatrick for himwhen
three persons of ‘the sane house were slaughtered in one
operation. |If respondent was the assailant it was a case of
patricide-cummatricide-cumfratricide. In the realm of
hom cidal crinmes such episodes rarely happen. So the task
is heavy for the prosecution to carry conviction of the
truth of the allegation against the  respondent. That
per haps may be the factor which influenced the Hi gh Court in
gi ving benefit of doubt to this respondent.

Babu Ram - the respondent was found by the trial /court
to have committed such a triple nurder of his father, nother
and brother and buried the corpses inside their own
courtyard. The Sessions Judge chose the extrene penalty for
him for the offence under Section 302 IPC.— But he got a
clean chit fromthe H gh Court of Allahabad when a Division
Bench exonerated himof the offence. The State of U P. now
chall enges the order of acquittal in this appeal filed by
speci al | eave.

The victinms of the triple slaughter were Devi Dayal and
his w fe Chanpa Devi and their son Sitaram The ill- fated
parents Devi Dayal and Chanpa Devi had 5 children -3/ sons
and 2 daughters. Respondent Babu Ram was the el dest @ anobng

the children and Sitaramwas the second son. The  third
among the sons - Radheshyam- was not living with the
parents during the tragic night. Two daughters of the
parents were Tarawati and Chakrawati. Both of them were

married away and they were living with their husbands in
their respective nuptial hones. Devi Dayal and Chanpa Dev

were living in their house at Kuri Lawa, Barabanki . Babu
Ram and his brother Sitaram were also staying with them in
the sanme house. The third son Radheyshyamused to live in
the house of his sister Chakrawati. Prosecution case is
that Babu Ram was pestering his parents to part wth a
portion of their |landed property in his favour but that
demand was not acceded to. He, therefore, turned against
his parents and the w cked thought of elimnating them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 7

burgeoned in his mnd in due course of tine. He nurtured it
and it was on 25.11.1990 that he could acconplish his plan

According to the prosecution case the respondent did the
operation extermination with the help of 4 other conpani ons
and killed not only his parents but the other remaining
brother who was staying with them He buried the dead
bodies in a pit on the verandah of his house and covered the
pit with red sand and straws, to nmake it appear differently.

The further case of the prosecution is that respondent
held out to all others concerned that his parents had gone
to a tenple with his brother Sitaramon the previous day and
that they did not return yet. PW1 Ram Saharey (brother of
Devi Dayal) expressed doubt as to the said version of the
respondent . The same doubt was expressed by respondent’s
sisters and brothers-in-law also. They therefore confronted
the respondent wi th some inconvenient queries and then the
respondent., had burst® out and nmade a shrift of the whole
epi sode to his |listeners. Wen he was asked to spot out the
pl ace where the corpses were interred he noved to the spot
and disinterred all the three dead bodi es.

Devi Dayal’'s brother (Ram Sarahey) went to Mohanmedpur
Police Station and lodged a conplaint at 11.30 AM and on
its basis an FIR was made. PWS5 Police Oficer reached the
house wi thout much delay and during interrogation of the
respondent he knew about the concealnent of two spades of
different I engths. = They were recovered by the police.

The case was sought to be built up only on the basis of
circunstanti al evi dence. Prosecution present ed the
fol |l owi ng ci rcunst ances agai nst the respondent: (1)
Appel l ant and three nurdered persons were the only  inmates
of the house on the crucial night. Al the deceased were
found absent in the house on 25.11.1990. (2) Appellant told
the neighbours as well as his kith and kin that all the 3
deceased persons had gone to attend the festival in a
particular tenple. (3) later, when he was cornered, he told
his siblings that the 3 deceased were killed by him in
association wth 4 other persons and the dead bodies were
buried in a pit dug on the verandah. (4) Respondent pointed
out the spot wherefromthe dead bodies were disinterred.
(5) Wien PWS5 questioned the respondent he told him  about
conceal nent of the spades and a bl oodstai ned cl ot h.

If the prosecution was able to establish the above
circunmstances wth reliable evidence there is no scope for
contending that the cumul ative effect of those circunstances
would be insufficient to point to the appellant as the
cul prit. So the task of the prosecution was to establish
such circunmstances which are enunerated above. No ' doubt
Pw1 - Ram Saharey who | odged the FIR turned hostile and so
was PW2 Ram Sumiran who was cited to speak to an ‘extra
judicial confession. So their evidence became unavail able
to the prosecution. However, PW6 (Tarawati - sister of the
respondent) and PW7 (brother-in- |aw of the respondent)
stuck to their version, the substance of which is the
following: On hearing the news about the missing of all the
three deceased fromthe house the two witnesses reached the
house along wth the other remaining brother Radheyshyam
(who was living with PW6 Tarawati then). Wen respondent
Babu Ram was confronted with the query as to how the
deceased could have gone to attend the festival of the
tenmpl e when they had never gone to such a place earlier, he
could not wthstand such cross questions and he wept
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bitterly, and thereafter he owned that the three were
nmurdered by him Respondent then took those persons to the
spot where the dead bodi es were buried and disinterred those
bodi es after removing nud and bundl es of rice crops heaped
t her eon.

Close to the above evidence is the testinmny of PW5 the
Station House Oficer of the local police. Wat has cone
out materially in his evidence is that the accused told the
police that he had conceal ed one Kudal (a snall spade) and
Fawara (a still larger spade) and another vestment, and
those articles were recovered by the police on being lead to
the spot where they were conceal ed.

The Sessions Judge found that the said itens of evidence
were reliable but the Division Bench of the H gh Court
expressed reservation in acting on the evidence of the same
per sons. The prem er reason advanced by the Division Bench
agai nst the prosecution was the failure of the prosecution
to nmke " out a strong notive. Learned judges have stated
thus on that aspect: "Existence of notive may not be very
much material in a case whichis based on direct evidence as
it may be argued that notive is hidden in the heart and m nd
of the accused, -and it would be " difficult for the
prosecution in every case to extract the said notive and to
bring the same on record. However, in a case which is based
on circunstantial evidence, notive plays an-inportant role
and absence of notive would go a long way to weaken the

prosecution case......... In thi's case the accused has been
charged for commtting nurders-of his parents and younger
br ot her. The only whisper nmade in this case on behalf of

the prosecution was that the accused wanted his father to
give his share in the property but his father had told him
that he would do so after marriage of hi's daughters and the
younger son. There is, however, no convincing evidence on
this point to hold that the accused wanted partition to
which his father did not agree."

W are wunable to concur with the I|egal ~proposition
adunbrated in the inpugned judgnment that notive nay not be
very much material in cases depending on direct evidence
whereas motive is material only when the case depends upon
circunstantial evidence. There is no legal warrant for
maki ng such a hiatus in crimnal cases as for the notive for
conmitting the crine. Mitive is a relevant factor in al
crimnal cases whether based on the testinony of eye
wi tnesses or circunstantial evidence. The question in this
regard is whether a prosecution nust fail because it failed
to prove the notive or even whether inability to - prove
notive would weaken the prosecution to any perceptible
[imt. No doubt, if the prosecution proves the existence of
a notive it would be well and good for it, particularly in a
case depending on circunstantial evidence, for, such notive
could then be counted as one of the circunstances. However,
it cannot be forgotten that it is generally a difficult area
for any prosecution to bring on record what was in the mnd
of the respondent. Even if the Investigating Oficer would
have succeeded in knowing it through interrogations that
cannot be put in evidence by themdue to the ban inposed by
I aw.

In this context we would reiterate what this court has
sai d about the value of notive evidence and the consequences
of prosecution failing to prove it, in Nathuni Yadav vs.
State of Bihar {1998 (9) SCC 238} and State of Hi nacha
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Pradesh vs. Jeet Singh {1999 (4 SCC 370}. Fol | owi ng
passage can be quoted fromthe |atter decision

"No doubt it is a sound principle to remenber that every
crimnal act was done with a notive but its corollary is not
that no crimnal offence would have been conmitted if the
prosecution has failed to prove the precise notive of the
accused to conmit it. Wen the prosecution succeeded in
showing the possibility of sone ire for the accused towards
the victim the inability to further put on record the
manner in which such ire would have swelled up in the mnd
of the offender to such a degree as to inpel himto conmt
the offence cannot be construed as a fatal weakness of the
prosecuti on. It is alnmpst an inpossibility for t he
prosecution to wunravel the full dinmension of the nenta
di sposition of an offender  towards the person whom he
of f ended. "

The present is not a case of conplete dearth of notive.
Respondent hi nsel f said about the notive and PW6 confirned
it. Such _a notive may appear to sone persons as inadequate
for i qui dating once - own parents. But any rancour
burgeoning in the mnd of an of fender can fonment wi cked
thoughts which may even flanme up to flash point. So we are
unable to concur withthe High Court’s view that the notive
factor has weakened the prosecution case.

The Division Bench of the H gh Court hesitated to place
reliance on the circunstance relating to the ~ disinternment
of three dead bodies fromthe verandah for~ which |earned
j udges advanced the followi ng reasons: First is that in the
site plan prepared by the Investigating Oficer he did not
give particulars or details of that place.. Second.is that
the Investigating Oficer did not nmention about the ‘anmount
of "nud and norang" noticed near the pit. The third is he
did not take into custody the wooden planks or the nmud from
the said place. The last is he did not indicate in'the site
plan that blood was found at that place nor did he take the
bl oodstained earth therefrom After highlighting the above
| apses of the Investigating Oficer the Division Bench
concluded thus: "These om ssions would, therefore, in our
opi ni on clearly negative the theory set up by the
prosecution that three dead bodies were buried in the
verandah of the house of the accused. By examining the
statements of these two witnesses, nanely, Tarawati and
Shital Prasad, in the light of these circunstances, we would
not be able to persuade ourselves to accept the ~statenents
of these two wtness thought they are the | sister. and
brother-in-law of the accused."

The above reasons of the Division Bench for -dropping
down such a sturdy circunstance (disinterment of the | three
dead bodies at the instance of the respondent) are flinsy
and tenuous. It is apparent that the Division Bench had
strained to ferret out sone fragile grounds for sidelining
such a highly incrimnating circunstance. The very approach
of the H gh Court in this regard does not merit approval.
It is not possible to understand the rationale of the
reasoning that if an Investigating Oficer did not instruct
the person who drew up the site plan to note down certain
details that would render the testinobny of materia
wi t nesses unreliable.

Regarding the circunstance that respondent had first
tried to mnmslead the people by saying that the three




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

deceased persons had gone to attend the tenple festival, the
Di vision Bench comented that as the said version was not
beli eved by others as a probable version the respondent too
would not have chosen to give such a version to the
W t nesses.

An offender who attenpts to mislead others need not
necessarily arm wth a ready fool proof explanation to any
cross-question from his listeners. Quite often such
offenders mnmight try to advance explanations which strike
them rnomentarily when they are conpelled to explain
i ncongruous aspects. If the explanation offered by the
of fender appeared incredible to the Iisteners that is hardly
a ground to conclude that the of fender would not have given
such explanation. That apart, in this case it is pertinent
to point out that even when the respondent was exam ned by
the trial court under Section 313 of the Code of Crimna
Procedure he has stated that the three deceased had gone to
the tenple to participate in the festival. |If that was his
own stand even at the last stage, what is the need for the
H gh Court to say that respondent would not have stated so
to PW6 and PW7?

The Hi gh Court has chosen to  sidestep anot her
incrimnating circunstance which is based on Section 27 of
the Evidence Act. On the strength of the statenment nade by
the respondent two spades and a bl oodstai ned "sadari" were
recovered by the Investigating Oficer. The reason advanced
by the Division Bench.is the follow ng:

"The Investigating Oficer had cone to know ‘that the
accused had allegedly made extra judicial confession but for
the reasons best known to himhe did not think it proper to
interrogate the accused, who was present throughout on the
spot . The accused was interrogated after mdnight i.e. in
the night of 25/26.11.90 and on the basis of this statenent
the Investigating Oficer had recovered the articles,
nentioned above. This conduct of the Investigating Oficer
creates grave doubt regarding the genuineness of extra
judicial confession as well as the statement leading to the
recovery of the articles.”

W are wunable to appreciate the said reasoning for
dispelling the evidence which otherwise is a circunstance
positively inculpating the respondent. An | nvestigating
Oficer my have his own reasons for not interrogating the
accused as soon as he saw him Court cannot overlook the
realities that Investigating Oficer, who is otherwi se a
police officer, has to attend to unpteen engagenents and
even 1in the investigation of the particular case itself he
may have to observe a nunber of formalities, even it is
assuned that he had only one case to investigate at' that
tine.

The High Court in reaching a conclusion in favour of the
accused took into account the post-nortemfindings regarding
the condition of the stomach of the three deceased.
"According to the prosecution, murder took place in the
ni ght before 11 P.M The post-nortemreports indicated that
the stonmachs of the three deceased were enmpty, large and
small intestines contained faecal matter and gases."
According to the H gh Court, these facts wuld go to
indicate that "murder nust have taken place in the very
early nmorning and not in the night."
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We bear in mnd that prosecution has fixed up the tine
of nmurder as 11 P.M on surm ses. Perhaps the actual tine
of murder would have been later in the night or the |ast
nmeal s woul d have been consumed by the deceased nuch earlier
By any stretch of imagination, on the facts of this case,
absence of any food materials in the stomach cannot be
counted as a circunstance in favour of the assailant.

Shri N. P. M dha, |earned counsel for the respondent,
submitted witten submissions over and above the ora
argunents addressed by him One of the contentions adverted
to by the learned counsel is pertaining to the evidence of
the defence witness (DW1 Moharam Ali). Counsel contended
that if the evidence of DM1 Moharam Ali can be believed it
is sufficient to shake the basic structure of t he
prosecution evi dence. shri. N. P. M dha invited our
attention to thefollow ng observations contained in the
decision ‘of thi's Court in Dudh Nath Pandey vs. State of
Utar Pradesh {1981 (2) SCC 166}: "Defence witnesses are
entitled to equal treatment with those of the prosecution
and courts ought to overcone their traditional instinctive
di sbelief in defence w tnesses".

W nmmy quote the succeeding sentence also fromthe said
decision for the sake of conpletion of the observations of
their Lordships on that score. It is this: "Quite often
they tell lies but so do the prosecution wtnesses."

Depositions of wtnesses, whether they are exam ned on
the prosecution side or defence side or as court w tnesses,
are oral evidence in the case and hence the scrutiny thereof
shall be wthout any predilection or bias. No witness is
entitled to get better treatnment nerely because @he was
examined as a prosecution wtness or even as a court
Wi t ness. It is judicial scrutiny which is warranted in
respect of the depositions of (all wtnesses for which
different vyardsticks cannot be prescribed as for /those
di fferent categories of witnesses.

In this case, DM1 Moharam Ali clainmed to have gone to
the house of the deceased on getting information about the
nmur ders. He said that he found 3 dead bodies |ying there
but also saw the police beating the accused. This evidence

of DW., even if believed, would not affect-the core of the@®
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prosecution case or its evidence. Nonet hel ess, we nay
consi der his evidence from ot her angl es.

In cross-examnation DW said that he did not ~divul ge
what he saw to any police officer or to any other officer
He further admtted that he was affected by paralysis and
could not nove fromone place to another on his own. The
trial court declined to place any reliance on his evidence
and the H gh Court also did not consider it worthy  of
credence. W also agree that the evidence of DW1 could not
inspire confidence in judicial m nd. Hence the said
evi dence of DW. does not affect the prosecution case at all

The trial court rightly appreciated the circunstances
presented by the prosecution through the evidence and found
themreliable and on the basis of such circunstances reached
the conclusion that the respondent was responsible for the
murder of his parents and brother. W have no other option
but to interfere with the unmerited acquittal passed by the
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H gh Court. Hence we do so and restore the conviction
passed by the trial court. However, we do not inpose the
extreme penalty which was chosen by the trial court. Hence
the respondent is sentenced to inprisonment for life under
Section 302 of the |IPC.

W direct the Sessions Judge, Barabanki, to take
necessary steps to get the respondent back into custody if
he is not already in jail




