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CASE NO.:
Appeal (civil) 5948 of 2007

PETI TI ONER
SURESH ESTATES PVT. LTD. & ORS

RESPONDENT:
MUNI Cl PAL CORP. OF GREATER MUMBAI & ORS

DATE OF JUDGVENT: 14/12/2007

BENCH
CJI K G BALAKRI SHNAN, LOKESHWAR SI NGH PANTA & J. M PANCHAL

JUDGVENT:
JUDGMENT
(Arising out of SLP(C) No. 14578 of 2007

J. M PANCHAL, J.
1. Leave granted.

2. The instant appeal is directed against |udgnent
dat ed August 13, 2007 rendered by the Division Bench of High
Court of Judicature at Bonbay in Wit Petition No. 1627/2007

by which the prayers nmade by the appellants, (1) to declare
that application subnmitted by themon Decenber 26, 2005 to

the Munici pal Corporation of Greater Munbai to give

perm ssion to develop land bearing CTS No. 2193 (P) of

Bhul eshwar Division at Dr. Babasaheb Jaykar Marg stands

granted in view of Section 45(5) of the Maharashtra Regi ona

and Town Pl anning Act, 1966, (2) in the alternative to direct
the respondents to grant forthwith their application for

perm ssion to develop land referred to above with additiona

FSI of 3.73 tinmes the FSI perm ssible under Rule 10(2) of DC

Rul es, 1967, and, (3) to direct the respondents to allow them
to proceed with the devel opnent of their plot nentioned above
for construction of luxury hotel by utilization of additional FSI
of 3.73 times the FSI perm ssible on the said plot as per DC

Rul es, 1967, are refused.

3. The appellants No.1 and 2 are the Conpanies

i ncorporated under the provisions of the Conpanies Act, 1956.
The petitioner No. 2 holds/owns a plot of |and bearing CTS No.
2193 (P) of Bhul eshwar Division at Dr. Babasaheb Jaykar

Mar g, Thakurdwar. The pl ot adnmeasures approximtely 8983
square neters. The respondent No. 1 is the Minicipa
Corporation for Greater Munbai, and the Pl anning Authority
under the provisions of Munbai Minicipal Corporation Act,

1888 as well as Maharashtra Regi onal and Town Pl anni ng Act,
1966 (\021The MR T.P. Act\022, for short). The appellant No. 1,
obtained requisite rights in respect of plot referred to above.
The plot was reserved for play ground of Muinicipal Primary
School and Secondary School as well as for D.P. Road. The
appel l ant No. 1 caused a purchase notice to be served to the
Muni ci pal Authorities on June 16, 2005. The Municipa
Corporation found that the | and was encunbered with
residential as well as comercial structures and the cost of
purchase woul d be roughly about Rs. 13.6 crores which was
very high. The Minicipal Corporation, therefore, decided not
to purchase the said plot of land, as a result of which the
reservations on the plot |apsed on Decenber 16, 2005 under
the relevant provisions of the MR T.P. Act. The appellants
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t hereupon desired to devel op the plot for construction of a

[ uxury hotel. It nay be nmentioned that in exercise of rule-
maki ng power conferred by the MR T.P. Act, the State
CGovernment had earlier framed Devel opment Control Rul es,

1967. According to the appellants, the Mnistry of

Envi ronment and Forests issued Notification | on February 19,
1991 under Section 3(1) and 3(2)(v) of the Environnment
(Protection) Act, 1986 and Rule 5(3)(d) of the Environnent
(Protection) Rules, 1986 declaring coastal stretches as Coasta
Regul ati on Zone (CRZ) and regulating activities in the CRZ, as
result of which the plot belonging to themfalls within CRZ 11
VWhat is claimed by the appellants is that the buil dings

permtted in CRZ Il on the |landward side of the existing and
proposed road woul d be subject to the existing |ocal Town
Pl anni ng Regul ations and therefore, the luxury hotel will have

to be constructed as per D.C  Rules of 1967 which were

exi sting local Town Pl anning Regul ati ons. The appell ant,
therefore, submtted the plans to develop the land in question
by constructing a luxury hotel in terns of Rules of 1967 on
Decenber 26, 2005. The case of the appellants is that they
are entitled to additional "FSI of 3.73 tinmes the FSI in addition
to 1.33 FSI allowable onthe said plot as per the provisions of
Rul e 10(2) of DC Rules, 1967. The appellants did not receive
any comuni cation fromthe Minicipal Authorities about

their application by which permission to devel op the plot was
sought. On Decenber /31, 2005 the Minici‘pal Corporation
submitted a proposal to the Principal Secretary, U ban

Devel opment Departnent, Governnent of “Maharashtra

recommending inter alia that in view of the provisions of CRZ
Notification and DC Rules, 1967, additional FSI as applied for
by the appellants be granted under Rule 10(2) of DC Rul es,
1967. On August 2, 2006 a letter was addressed by the State
CGovernment to the Mnistry of Environnent and Forest,

Uni on of India requesting to exam ne the proposal of the
appel l ants and communi cate to CGovernment of Mharshtra

whet her the stand taken by the appellants for additional FSI
was correct. On August 18, 2006 a conmmuni cation was

addressed by the Mnistry of Environment and Forest to
Principal Secretary, Urban Devel opnent Departnment,

CGovernment of Maharashtra clarifying that in view of earlier
clarification issued on Septenber 8, 1998, the DC Rules as

exi sted on February 19, 1991 would apply to the areas falling
within the CRZ Notification and further nentioning that \023The
word existing has been interpreted by the Mnistry vide a letter
dated 8th Septenber, 1998 to nean the Rul es which prevail ed

on 19th February, 1991\022\022. It was also statedin the said
conmuni cati on that the DCR Regul ati ons which werein force

on Decenber 19, 1991 i.e. the approved DC Rul es of 1967

shal | be considered and not the draft Regul ations of 1989
which cane into force on February 20, 1991 as the Draft

Devel opnent Plan of 1989 was still at a draft stage-on
February 19, 1991. On February 20, 2007 a letter was
addressed by the Governnent of Maharashtra to Mini cipa
Corporation of G eater Munbai in which reference was invited
to the application submtted by the appellants for devel opnent
perm ssion and remarks fromthe Minici pal Corporation were
called for. The Minicipal Conm ssioner convened a neeting

of the personnel belonging to different Departnents and at the
said neeting the matter was considered. The Committee

decided to reconmend the proposal for consideration of
Government in terns of the provisions of DC Rule 52(8)(vii).

On March 1, 2007 the Municipal Corporation recommended

for grant of additional FSI in terms of the DC Rules, 1967 as
demanded by the appellants. On February 21, 2007 the

M ni stry of Environment and Forest granted environnenta




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

9

clearance to the appellants for construction of a residentia
hotel and comercial project subject to the terns and
conditions set out therein. The appellant No. 2, on April 30,
2007 created a registered nortgage of the land in favour of IL
and FS Trust Conpany Ltd. & O's. for securing loan facilities
amounting to Rs. 550 crores for construction of the [uxury
hotel. The appellants did not receive any further

conmuni cati on fromthe respondents. The case of the

appel lants was that the Planning Authority did not

comuni cate its decision to themas to whether the

perm ssi on sought for was granted or refused, within 60 days
fromthe date of the receipt of application and therefore they
were entitled to a declaration that the perm ssion was deened
to have been granted to themin terns of Section 45 (5) of the
MRT.P. Act. In the alternative it was their case that in terns
of the amended DC Rules of 1967 the conpetent authority,

with the previous approval of the Governnent, has authority

to permt the person who has applied for perm ssion to exceed
fl oor space indices in respect of buildings of educational and
medi cal ‘relief institution as well as Governnent and seni

Gover nment_of fices and luxury hotel s'and as the Taj Mahal
oeroi, Sea Rock, President, Anbassdor anongst other hotels,
were granted benefit of additional FSI under Rule 10 (2) of DC
Rul es, 1967, they were also entitled to additional FSI 3.73
times perm ssible FSI of 1.33 avail abl e under the rel evant
Rul e. What was asserted by the appellants was that in view

of Division Bench decision of the Bonbay H gh Court in
Overseas Chinese Cuisines India Pvt. Ltd. Vs. Minicipa

Cor poration of Geater Minbai 2001 (1) BCR 341, the

provi sions of DC Rul es of 1967 woul d be applicable and
therefore the appellants were entitled to additional FSI. Under
the circunstances the appellants i nvoked extra ordinary
jurisdiction of the Hi gh Court of Judicature of Bombay under
Article 226 of the Constitution by filing Wit Petition No.
1627/ 2007 and clained the reliefs referred to earlier

4, On service of notice a reply was filed by the Cbrporat|on
and State Governnent controvert|ng the avernents nade in

the petition. The Division Bench of Bonbay Hi gh Court did

not go into the nerits of the contentions raised by the Learned
Counsel for the parties. The H gh Court noticed that the main
grievance of the appellants was that the Government had not

di sposed of their application till the date of hearing of the
petition which was causing serious loss to them The Learned
Advocat e General, appearing for the State subnitted that the
CGovernment woul d deal with the matter expeditiously and

pass appropriate orders which would be comunicated to the
petitioners. |In viewof this state of affairs, the Division Bench
by Judgnent dated 13th August, 2007, directed the

CGovernment to take a decision on the application filed by the
appel l ants within 6 weeks fromthe date of the order and

comuni cate the order so passed to them which has given

rise to the instant appeal

5. The matter was placed for prelimnary hearing before the
Court on 17th August, 2007 and after hearing the Learned

Counsel for the appellants, the Court issued notice to the
respondents. On service of notice the respondents have fil ed

the reply. According to the State CGovernnent, Devel opnent
Control Regul ations for Geater Bombay, 1991 are applicable

whi ch do not provide for higher FSI to the proposed hote

project of the appellants located in \021C\ 022 ward. What is pointed
out in the alternative by the State is that under Section 46 of
the MR T.P. Act, the Planning Authority has to give due

regard to draft Regul ations of 1989, which do not permt grant
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of additional FSI to the appellants. It is further stated in the
reply that CRZ Notification of 1991 provides that in CRZ area,
the construction shall be subject to existing Local Town and
Country Pl anni ng Regul ati ons including existing norns of FSI

and as existing normis to give FSI of only 1.33 the appellants
are not entitled to additional FSI claimed by them According
to the State Government, even if it is assunmed that the
appel l ants are entitled to higher FSI, they cannot use the
property for construction of a hotel as the | and was reserved
for public purpose on the date when the CRZ Notification was
issued. What is asserted in the reply is that since it is
prerogative of State to grant discretionary additional FSI under
Rul e 10(2) of DC Rul es of 1967, the prayers nade by the
appel l ants to grant additional FSI should be refused.

6. This Court has heard the Learned Counsel for the parties
at length and in great detail. ~This Court has al so consi dered
the docunents form ng part of the appeal

7. The cont enti on advanced by the Learned Counsel for the
respondents that the DC Rul'es, 1967 would not apply to the
devel opnent pernission sought for by the appellants, but the
Devel opnent Control Regul ations of 1991 woul d apply, cannot

be accepted. It is not in dispute that on February 19, 1991
the Mnistry of Environment and Forest issued a notification
under the provisions of the Environment Protection Act, 1986
regul ating building activities in Coastal Zones which is known
as Coastal Regul ation Zone Notification. The said Notification
classifies the areas within 500 nmeters of high tide land, into
CRZ I, CRZI1lI, CRZIIl and CRZ I'V categories. It is also not in
di spute that the plot belonging to the appellants falls within
CRZ Il category. The Notification inter alia provides that
bui | di ngs shall be pernmitted only on the | andward side of the
exi sting road and buil dings pernmitted at | andward side of the
exi sting and proposed roads shall be subject to the existing

l ocal Town and Country Pl anni ng Regul ations including the

exi sting norns of floor space index/floor area ration. It is true
that DC Regul ations for Greater Bonbay, 1991 were notified

on February 20, 1991 and cane into force with effect from
March 25, 1991. However, a doubt was raised whether the

exi sting DC Regul ations for Coastal Regulation Zone Il (CRZ
1) would mean the DC Rul es, 1967 or Draft Devel opnment

Control Regul ations, 1989 which ultimately cul mnated into
D.C. Regulations, 1991 and, therefore, the Mnistry of

Envi ronnment and Forest was consulted. The Mnistry of

Envi ronnment and Forest issued a clarification on Septenber 8,
1998 stating that the DC Regul ati ons as exi sting on February
19, 1991 would apply for all devel opnental activities in
Coastal Regul ation Zone including CRZ Il. The Mnistry of

Envi ronnent and Forest al so issued clarification on August

18, 2006 reiterating that the existing DC Regul ati ons
applicable to CRZ Il areas in Minbai woul d nean the DC

Rul es, 1967. Even the Minicipal Corporation in its letter

dat ed Decenber 31, 2005 addressed to the Principa

Secretary, Urban Devel opnent Departnent, Governnent of

Mahar ashtra, had expressed the view that the application

nmade by the appellants for construction of a luxury hotel wth
additional FSI under DC Rul es, 1967 be granted under Rule
10(2) of the Rules. As observed earlier a letter dated February
20, 2007 was addressed by the Governnent of Maharashtra to

the Muni ci pal Conmi ssioner of Greater Munbai in which
reference was invited to the application submtted by the
appel l ants for devel opnent perm ssion and remarks fromthe
Muni ci pal Corporation were called for. The Minicipa
Conmi ssi oner had convened a neeting of Oficials bel onging
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to different Departnents of the State Governnment and the

Comm ttee after discussion had decided to recommend to

grant the application nmade by the appellants pursuant to

whi ch on March 1, 2007 the Munici pal Corporation submtted

its Report to the State Government and recomended for

grant of additional FSI in terns of DC Rules, 1967. The word
\021lexi sting\ 022 as enployed in the CRZ Notification neans Town and
Country Pl anning Regulations in force as on February 19,

1991. |If it had been the intention that Town and Country

Pl anni ng Regul ations as in force on the date of the grant of
perm ssion for building would apply to the building activity, it
woul d have been so specified. It is well to renenber that CRz
Notification refers also to structures which were in existence
on the date of the notification. Wat is stressed by the
notification is that irrespective of what Local Town and
Country Pl anni ng Regul ations may provide in future the

buil ding activity permtted under the notification shall be
frozen to the | aws and norns existing on the date of the
notification. ~ On February 2, 1991 when the CRZ Notification
was i ssued, the only building Regul ations that were existing in
city of Munbai, were the DC Rul es, 1967. |In view of the
contents of CRZ Il Notification issued under the provisions of
Envi ronnment Protection Act which has the effect of prevailing
over the provisions of other Acts, the application submtted by
the appellants to develop the plot belonging to them woul d be
governed by the provisions of DC Rul es, 1967 and not by the
Draft Devel opment Rules of 1989 which cane into force on
February 20, 1991 in the form of Developnent Contro

Regul ati ons for G eater Bonbay 1991

8. The argument that in viewof the provisions of
Section 46 of the Town Planning Act, 1966, the Pl anning

Aut hority has to take into con3|deration the Draft Regul ations
of 1989 and, therefore, the appellants would not be entitled to
additional FSI is devoid of nerits.

9. Section 3 of the Environnment (Protection) Act, 1986
inter alia provides that the provisions of the Act ‘and any Crder
or Notification issued under the said Act will prevail over the

provi sions of any other |aw.

The phrase \023any other [awh022\022 will also include the MR T.P.
Act, 1966. As noticed earlier the Notification dated February
19, 1991 issued under the provisions of Environnment
(Protection) Act, 1986 freezes the building activity in an area
falling within CRZ- Il to the | aw which was preval ent and in
force as on February 19, 1991. The Draft Rules of 1989 woul d
not therefore apply as they were not existing lawin force and
preval ent as on February 19, 1991. In view of the peculiar
ci rcunst ances obtaining in the instant case, the Court is of
the opinion that Section 46 of the MR T.P Act, 1966 woul d not
apply to the facts of the instant case. Further, when the
sanctioned D.C. Regul ations for G eater Bonbay, 1991 do not
apply to areas covered within CRZ-11, since those regulations
cane into force with effect from March 20, 1991, its previous
draft also cannot apply. The draft published is to be taken
into consideration so that the devel opnent plan is advanced
and not thwarted. The draft devel opnent plan was capabl e of
bei ng sancti oned, but when the final devel opnent plan is not
applicable, its draft would equally not apply as there is no

guestion of that plan being thwarted at all. As far as
devel opnent in the area covered by CRZ-1l is concerned one
will have to proceed on the footing that the draft plan after

CRZ Notification never existed. Even otherw se what is
envi saged under Section 46 of the MR T.P. Act is due regard
to draft plan only if there is no final plan. The DC Rul es of
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1967 were in existence as on February 19, 1991 and therefore
the plan prepared thereunder would govern the case. It is
relevant to the notice at this stage that the State Governnent
had sought a clarification fromM nistry of Environment and
Forest on August 2, 2006 as to whether DC Rul es, 1967 or the
DC Regul ations 1991 will apply to the areas covered by CRZ-11
The M nistry of Environnent and Forest on August 18, 2006
clarified that the Devel opment Control Rules of 1967 woul d
apply. The assertion made by the appellants that the
clarification issued by the Mnistry of Environnment and Forest
is binding on the State Government in view of the salutary
provisions of Section 3, 5 and 24 of the Environnent
(Protection) Act, 1986 deserves consideration. The clarification
i ssued by the Central Governnent in respect of the CRZ
Notification on Septenmber 8, 1998 states that the existing

rul es woul d be those, which were in force as on February 19,
1991. The Draft Regul ations of 1989 were not in force as on
February 19, 1991 and, therefore, would not apply to the plot
in question. Wat is enphasized in Section 46 of the MR T.P.
Act, 1966 is that the Planning Authority should have due
regard to the Draft Rules. The legislature has not used the
phrase \021must have regard\ 022 or \021shall have regard\022. The
Muni ci pal Corporationof Geater Minbai which is the

Pl anni ng Authority had given due regard to the draft DC

Regul ations of 1989 in‘the Ilight of CRZ Notification and
recommended to the Government to grant additional FSI of

3.73 tines perm ssible as per Devel opment Control Rul es,

1967 over and above 1.33 perm ssible, to the appellants.
Having regard to the facts of the case this Court is of the
opi nion that the contention that the Planning Authority has to
take into consideration the Draft Regul ations of 1989 and,
therefore, the appellants would not be entitled to additiona
FSI, cannot be accepted and is hereby rejected.

10. The argument that even if it is assumed that the
provi sions of DC Rul es, 1967 woul d be applicable to the
application submtted by the appellants seeking perm ssion to
develop their plot, they would be entitled to FSI of only 1.33
which is the existing normset out in the Rules and woul d not
be entitled to additional FSI, has no substance at all. It i's true
that in DC Rules, 1967 the norm of permissible FSI-is laid
down to be 1.33. However, there is no manner of doubt that
under Rule 10 (2) Rules of 1967, the floor space indices
specified may be permitted to be exceeded in respect of
bui | di ngs of educational and medical relief-institution as well
as CGovernnent and seni-CGovernment of fices and luxury

hotels with the previ ous approval of the Governnent. The
respondents could not lay factual data before the Court to

i ndicate that there was no norm of giving higher FSI over and
above 1.33 to hotels to the buil dings contenplated under Rule
10(2) of DC Rules, 1967. On the contrary the appellants have
pl aced material on record of the appeal which would indicate
that the norm adopted by the Government in case of Taj Hote
and Hotel Oberoi was to grant FSI of 5.32. The norm of FSI
specified in Rule 10(1) of the Rules of 1967 would be subject to
the discretion to be exercised by the Governnent under Rule
10(2) of the Rules. The norm as set out regarding FSI in DC
rules on 1967 will have to be construed to nean also the norm
of FSI which can be granted by the Governnent in exercise of

di scretion vested in it under Rule 10(2) of the Rules of 1967.
The case of the appellants is that normally all luxury hotels
whi ch had applied for additional FSI under rule 10(2) of DC
Rul es, 1967 were allowed additional FSI. Having regard to the
intention of the |egislature the preval ent norm of FSI under
Rul e 10(1) of the Rules, 1967 will have to be construed to
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nmean al so the normof FSI which can be granted in exercise of

di scretion under Rule 10(2) of the Rules. Therefore, the stand
taken by the respondents that the appellants woul d not be
entitled to nore than 1.33 FSI in view of normset out in DC
Rul es of 1967 cannot be upheld and it is held that the

guestion of grant of FSI would be subject to the discretion to
be exercised by the Conpetent Authority under Rule 10(2) of

the Rul es on anal ysis of objective facts placed before it.

11. The contention that even if it is assuned that the
appel l ants are entitled to higher FSI, they cannot use the plot
in question for construction of a hotel as the | and was

reserved for public purpose on the date when CRZ Notification
was i ssued, cannot be accepted. As noticed earlier the plot

was reserved as play ground for secondary school as well as

for primary school and also for DP road. The appellants had
caused the purchase notice dated June 16, 2005 served to the
Conpet ent " Aut hority under Section 127 of the MR T.P. Act,

1966. After following the procedure the State Governnent

deci ded not-to acquire the plot which is quite evident fromthe
contents of letter dated July 18, 2006, addressed by the

Gover nnment of Maharashtra to Mini ci pal Corporation of

Greater Munbai. By the said letter the Minicipal Corporation

of Greater Mumbai was informed that the procedure for
acquisition of the/land in question had not been comenced
within the prescribed period by the Minicipal Corporation and
therefore there was no objection for presum ng that the
reservation had [ apsed. The CRZ Notification has only frozen
the FSI/FAR nornms but not the operation of Section 127 of the
Act. In terms of the provisions of Section 127 of the MR T.P.
Act, 1966, the reservations lapsed. |If the argument of the
respondent is accepted, it is likely toresult into a piquant
situation not contenplated by the Act, because the

respondents do not want to acquire1and whereas the

appel l ants woul d not be entitled to use the |land for any
purpose for all tine to cone.  The argunent advanced by the
respondent is msconceived in as much as the State

CGovernment in one breath asserts that the appellants are
entitled to FSI of 1.33 for construction of hotel whereas in the
same breath it asserts that the property is reserved and

cannot be used for hotel project. The underlying principle
envi saged by Section 127 of the MR T.P. Act, 1966 is either to
utilize the land for the purpose it is reserved in the planor |et
the owner utilize the land for the purpose it is pernissible
under the Town Pl anning Schene. Therefore, the plea that the
appel l ants woul d not be entitled to use the plot in question for
hotel project in view of the reservations which were earlier
preval ent cannot be accepted.

12. Simlarly, the assertion nade by the respondents in
the reply that since it is prerogative of the State Government to
exercise discretion for grant of additional FSI, the prayer made
by the appellants to direct the State Governnent to grant
addi ti onal FSI should be turned down, cannot be accepted. It

is true that under Rule 10(2) of the DC Rules, 1967 a

di scretion is vested in the Governnent to grant additional FSI

in respect of the buildings of education and medical relief as
wel | as Government and semni - Governnent offices and | uxury

hotels. However, it is well-settled by catena on reported
decisions that the discretion vested in an Authority has to be
exercised judiciously. The discretion vested under Rule 10(2)

of the DC Rul es, 1967 cannot be exercised arbitrarily of
capriciously or as per the whins of the Authority concerned.

The exercise of the discretion nmust be in consonance with the
principles incorporated in Article 14 of the Constitution so
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that it does not suffer fromthe vice of the arbitrariness.
Therefore, the assertion nmade by the State Governnent that it
is prerogative of the State Governnent to grant additional FSI
and, therefore, the reliefs claimed in the appeal should be
refused, cannot be accepted.

13. The contention of the appellants that in view of the
provi si ons of sub-Section 5 of Section 45 of the MR T.P. Act,
1966, the application submitted by themfor seeking

perm ssion to develop their plot should be deenmed to have

been granted to themas the Planning Authority had failed to
conmuni cate its decision whether to grant or refuse

perm ssion within 60 days fromthe date of receipt of their
application, cannot be upheld. The facts of the case would

i ndicate that the natter of grant of permi ssion was under
active consideration of different authorities. The question
whet her the appellants were entitled to additional FSI as

cl ai med by themwas consi dered and contested by the
respondent's. ~Further, the proviso to Section 45(5) of the

MR T.P. '‘Act, 1966 nmkes it clear that the deem ng provision
woul d apply only if the pernission applied for is strictly in
conformity with rel evant DC Regul ati ons. The conpetent
authority had no occasion to consider whether the plans
submtted by the appellants for devel opment of their plot were
in accordance with/DC Rules, 1967. On the facts and in the
circunst ances of the case this Court is of the opinion that the
appel l ants are not entitled to a declaration that the pernission
applied for was deened to have been granted to them as the

Pl anning Authority had failed to comunicate its decision

whet her to grant or refuse permssion within 60 days fromthe
date of receipt of their application

14. Simlarly, the clai mmade by the appellants that the
respondents should be directed by this Court to grant

perm ssion to the appellants to develop their plot with
demanded FSI cannot be accepted. As noticed earlier Rule

10(2) of the Rules of 1967 confers discretion upon the
conpetent authority to grant additional FSI to the buildings
nentioned therein including luxury hotels. Wen a statute
confers a discretionary power to be exercised by conpetent
authority, the Court cannot direct the conpetent authority to
exercise discretion in a particular manner. The Court can

al ways direct the conpetent authority to exercise discretion
vested in it in accordance with law. Therefore, the prayer
nmade by the appellants to direct the State Governnent to

grant additional FSI as was granted to other hotels or to grant
them FSI of 5.32 cannot be accepted. However,; thi's Court is

of the opinion that having regard to the facts of the case
interest of justice should be served if the respondent State is
directed to exercise discretion vested in it under rule 10(2) of
the DC Rul es, 1967 after taking into consideration the rel evant
material including the fact that other hotels, were in past
granted additional FSI

15. For foregoing reasons the appeal partly succeeds.
The Judgrment dated August 13, 2007 rendered by the

Di vi sion Bench of Hi gh Court of Judicature at Bonbay in Wit
Petition No. 1627/2007 is nodified. The State Covernment is
directed to take a decision on the application submtted by the
appel | ants seeking perm ssion to develop their plot on the
basis that the provisions of DC Rules, 1967 with discretion
avail able to the conmpetent authority under Rule 10(2) of the
said Rul es would be applicable and decide the said application
in the light of recomendati ons nmade by the conpetent

authority as well as the fact that other hotels as pointed out
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by the appellants were also granted nore FSI than 1.33
perm ssi ble under Rule 10(1) of the DC Rules, 1967. The
application subnitted by the appellants shall be considered by
the respondents in the light of observations nade in this
Judgnent as early as possible and preferably within six weeks
fromtoday. The decision taken on the application of the
appel | ants shall be comunicated to them

16. The appeal accordingly stands di sposed of. The
parties to bear their own cost.




