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S.B. SINHA, J :

The Appel | ant’ before us is an undertaking wholly owned and
controlled by the Central Governnent. It obtained the services of Ms.
SEDCO Forex Int. Drilling Inc. for exploitation of oil and gas on shore
and off shore. A contract was awarded by it to a company known as Ms.
SEDCO Forex Int. Drilling Inc specializing in finding out the possibility
of oil or gas by carrying out seismc surveys. ~The infornation gathered
by reason of such survey was recorded in 3-D Seisnmc Tapes.

A question arose as to whether the sane would attract the
exenptions from payment of customduty in ternms of the entries
contained in Sl. Nos. 182, 184 and 231 of the notification dated
28.2.1999.

For the aforenentioned purpose, indisputably, an essentiality
certificate was required to be issued by the Directorate General of
Hydrocarbons. Pre-requisites for grant of such certificate al so was a valid
Petrol eum Expl oration |icence

The licence granted by the Central Governnent in-favour of the
Appel lant in that behalf was initially valid upto 14.11.1997. The
Appel | ant applied for renewal thereof on 7.10.1997. < An application for
grant of Essentiality Certificate was filed on 5.4.1999. The sanme was
returned to the Appellant on 12.04.1999. By an order dated 18.08. 2000,
the said licence was renewed with retrospective effect” from14. 11. 1997

by the Central Governnment. Inmmediately, thereafter i.e. on 20th August,
2000, the Appellant filed an application for grant “of essentiality
certificate in continuation of its earlier application dated 5.04.1999. It

al so sent rem nders therefor on 26.03.2001, 13.04.2001, 27.12.2001 and
8.07.2003. The Appellant was asked to resubmt the application in a new
format which requirenent was al so conplied with by it on 25.03.2004.

In the said application also, the Appellant categorically stated that the
same was in continuation of its earlier application dated 5.04.1999
whereafter the essentiality certificate was granted on 26.03. 2004.

Admittedly, the said 3-D Seism c Tapes were treated to be the
"goods’ within the neaning of the provisions of the Custons Act, 1962.
The said goods were cleared provisionally but in viewthe fact that the
Appel l ant had failed to produce the essentiality certificate, a notice to
show cause was issued as to why the said data tapes should not be
cl assified under CTH8524.99 and charged to duty on the basis of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

amount paid by the Appellant to the said SEDCO

The matter ultimately canme up before the Custons, Excise and
Service Tax Appellate Tribunal which was heard along with a simlar
case of Tullow India Operations Ltd. (Tullow). \Whereas Tullow could
produce the essentiality certificate before the Tribunal, the Appell ant
coul d not.

The matter came up before this Court at the instance of the
Appellant. It filed an application for urging additional grounds inter alia
relying on or on the basis of the said Essentiality Certificate granted in its
favour on 26.3.2004. This Court, opining that grant of essentiality
certificate should be treated to be a proof of the fact that the Appellants
had fulfilled the conditions enabling themto obtain the benefits under the
af orenmenti oned exenption notification, renmitted the matter to the
Conmi ssi oner for consideration thereof afresh having regard to the
simlar directions issued by the Tribunal in the case of Tull ow

Pursuant toor in furtherance of the said directions, the
Conmi ssi oner has passed an order dated 28.2.2006 hol di ng:

"l hold that the EC dated 26.3.2004 cannot be
accepted and accordi ngly exenpti on under seria
nunber 182 of notification no. 20/99-Cus dated
28.2.1999 (since rescinded), is not available on the
data tapes inported by Ms ONGC vide Bills of

Entry Nos. 9888 dt. 22.6.99 and No. 12443 dt.
28.5.99.

I, therefore, confirmthe duty demand of Rs.

49, 68, 70,160 on M's ONGC.  Since an amount- of
Rs. 25,00, 00,000/- had al ready been paid by Ms
ONGC towards the principal anount on 14.9. 2004,
the bal ance anpbunt of Rs. 24,68, 70,160/-1s now
payabl e by them

Ms ONGC are also |iable to pay interest under
section 28AB of the Custons Act, 1962, which
cones to Rs. 25.06 crores as on 31.3.2006 after
taking into account interest ampunts already paid/
adjusted as indicated in the Annexure to this
order."

The | earned Conmi ssioner in formng the af orenenti oned opinion
proceeded on the basis that the Directorate General of Hydrocarbons
cannot be faulted for not disposing of the Appellant’s application for
grant of the Essentiality Certificate within a reasonable time as the
application therefor had been returned. |t further proceeded on the basis
that the Appellant is guilty of conceal nent of certain facts, viz., return of
the said application in absence of a valid petrol eum expl oration licence
granted in its favour by the Central Governnent.

The | earned Conmi ssioner further attributed malice on the part of
the Directorate General of Hydrocarbons stating that such essentiality
certificate was granted in order to facilitate the Appellant’s case before
this Court observing:

"I'n the above background, the EC dated
26. 03. 2004 cannot be accepted because,

(1) ONGC were not eligible for the EC on
the date of inport of the data tapes;
(ii) No application for the EC was pendi ng

with the DGHC on the date of inport of
the data tapes (in fact, the application had
been rej ected)
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(iii) The EC dt. 26.3.2004 was a solicited
docunent, solicited for the sol e purpose

of wi nning the case before the Supreme

Court.

(iv) They had not raised this issue before the
CESTAT which is the final authority for

going into facts of the case, and

(v) ONGC have not approached the Hon' bl e

Apex Court with clean hands by not

di sclosing the full facts.

Anot her inportant point to note is that when the

i mports took place in the year 1999 the duty
exenption coul d have been availed by Ms ONGC

on the strength of an EC as per the conditions of
notification No. 20/99-Cus dt 28.2.1999 (Sr no.
182). However, on-the date of the present EC was

i ssued, i.e. 26.3.2004, the notification was no

| onger i n exi stence and had al ready been resci nded
on 1.3.2000 by notification no. 22/2000-Cus dated
1.3.2000. A certificate issued under a rescinded
notification can have no | egal sanctity. Wen the
rel evant notificationitself does not exist how can a
certificate issued under the authority of the said
notification have any legal validity? Action taken
under a rescinded notification can be saved under a
savi ng cl ause of appropriate |egislation; but fresh
action cannot be initiated or revived under a

resci nded notification. (In the case of Tull ow

I ndi a, which was al so a subject matter before the
Apex Court in CA No. 5900 of 2004, the

certificate was produced by themw thinthe
validity period of the Custons notification, though
whet her the certificate produced by Tullow I ndia
was proper/ genuine/ valid/ applicable or not is a
subj ect matter of separate proceedings).”

It further opined that another reason why the Appellant disentitled
itself fromgrant of the benefit of the said exenption notification was that
production of the essentiality certificate was necessary at the tinme of
i mportation and not thereafter.

The Appellant is a public sector undertaking. The exenption
notification inter alia was issued in its favour by the Central Governnent.
It may be true that on the date when the goods were provisionally cleared
the Appellant did not have the essentiality certificate with it, but this
Court in its judgnment dated 28th Cctober, 2005 [since reported in (2005)

13 SCC 789] categorically held that in a case of this nature, unless a final
order of assessnent is passed, production of a delayed essentiality
certificate may not cone in the way of the inporters obtaining the benefit
of the exenption notifications.

The Conmi ssioner in passing the inmpugned order failed to notice
the findings of this Court. It posed unto itself wong questions. It did not
address itself the issues required to be gone into.

It may be true that grant of the essentiality certificate was itself
dependent upon the question as to whether the Appell ant was possessed
of a valid oil exploration licence or not. It is, however, equally true that
right to renewal of a licence is a valuable right. [See D. Nataraja
Mudal i ar v. The State Transport Authority, Mdras, AR 1979 SC 114]
The Appellant applied for grant of renewal of the said licence before its
expiry. The said renewal has been granted with a retrospective effect. In
| aw, thus, the Appellant had been holding a valid Iicence continuously.
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The factual events as noticed hereinbefore clearly show that the

Appel lant’s application for grant of essentiality certificate by the
Directorate CGeneral of Hydrocarbons was not entertained in absence of
renewal of the licence. The application was returned only for that
purpose. The Appellant filed its application for grant of essentiality
certificate within two days fromthe date of grant of the licence with
retrospective effect and then thereafter sent several rem nders. The
conduct of the Appellant nust, therefore, be judged fromthe factua
matri x obtaining therein. W, therefore, are unable to agree with the
opi nion of the | earned Conmi ssioner that the Appellant nmade any

m srepresentation before this Court or that the Directorate General of
Hydr ocar bons had shown any favour to it. Once it is held that the

M nistry of Petroleum had renewed the licence and the Directorate
CGeneral of Hydrocarbons had issued the essentiality certificate, the
conditions precedent for obtaining exenption in terns of the exenption
notification stood fully satisfied.

This Court, tines wthout nunber, has construed such exenption
notifications-in liberal manner. [See Commi ssioner of Custons
(I'nports), Minbai-v. Tullow India Qperations Ltd., (2005) 13 SCC 789,
[See Tata Ilron & Steel Co. Ltd. v. State of Jharkhand and O hers, (2005)
4 SCC 272, Governnent of India and Os. v. Indian Tobacco Associ ation
(2005) 7 SCC 396, Conmmr. OF Central Excise, Raipur v. Hira Cenent,

JT 2006 (2) SC 369. ‘and P.R Prabhakar v. Commr. O Inconme Tax,

Coi nbatore, 2006 (7) SCALE 191] |If, thus, the Appellant was entitled to
the same, it should not be denied the benefits thereof. It is directed
accordi ngly.

We, therefore, do not agree with the findings of the |earned
Conmi ssi oner .

In view of our findings aforenentioned, we do not ‘think it
necessary to advert to the other contentions raised by the Appellant.

For the reasons aforenentioned, the inmpugned order cannot be
sustai ned which is set aside accordingly. The appeals are allowed. No
costs.




