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This is an appeal filed against the judgnent and order of the
H gh Court of Judi cature at Bonbay dated 24th of March, 2004
wher eby the said H gh Court disnmissed the crimnal wit petition
filed by the appellant herein challenging the detention of his
brother Rajinder Nirula nmade under Section 3(1) of the
Conservation of Foreign Exchange and Prevention of Smuggling
Activities Act, 1974.

Brief facts necessary for the disposal of this appeal are as
foll ows:

On an information received by the Directorate of Revenue
Intelligence, Munbai, the Oficers kept watch over the activities of
the appellant in transit |ounge of CST Airport, Minbai on the
ni ght of 31st of July, 2002. The detenu who was to go'to
Ahrmedabad in an international flight had come fromDelhi to
Bonbay by Indian Airlines flight. He was apprehended when he
handed over foreign currency of 700 notes of US $ in
denom nation of 100 totalling of US $ 70,000 equival ent to 1Indian
Rs.35 lacs along with four nobile phones to one Tilak Raj Sharna
in the transit |ounge at Sahara Airport. Both the detenu and the said
Tilak Raj Sharna were arrested and the statements under Section
108 of the Customs Act were recorded. It is pursuant to this
incident after investigation an order of detention under Section 3 of
the said Act was issued against the detenu on 18.1. 2003,
consequently, he has been in detention since 30th Septenber, 2003.
The period of detention being one year. Tilak Raj Sharma the
person who received the above currency and the cell phones was
also simlarly detained. The detention of these persons cane to be
chal | enged by way of wit petitions before the H gh Court.

Criminal Wit Petition filed challenging the detention of Tilak Raj
Sharma cane to be allowed by the H gh Court as per its order

dated 19th Septenmber, 2003 wherein anmong ot her things the High
Court came to the conclusion that there was no application of mnd
by the detaining authority to certain material facts as also on the
ground that the detention being based on a single incident was
liable to be quashed.

The appellant in his wit petition before the H gh Court has

rai sed various grounds including the ground of single incident
based on whi ch the detention order of co-detenu of Tilak Raj

Sharma was quashed. It was al so urged that the benefit given to the
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co-detenu should al so be nmade available to the detenu in his case.
The High Court by a detailed order after considering all the

facts and | aw pl aced before it cane to the conclusion that the
detention order in regard to the present detenu, nanely, Rajinder
Nirula did not suffer fromany such infirmty as was noticed by the
court in the case of Tilak Raj Sharma and cane to the concl usion
that a valid detention order could al so be based on single incident,
hence, dism ssed the wit petition

In this appeal, M. Sangeeta Bhyana, |earned counse
appearing for the appellant urged three points for our
consi deration. They are : -

(i) The order of detention being based on a single incident, the
sanme was |iable to be quashed as the said incident alone could not
have been the basis for an opinion being forned by the detaining
authority that the detenu would indulge in such activities in future
al so.

(ii) The detention-order of the co-detenu of Tilak Raj Sharna being
quashed by the H'gh Court which was based on the very same

grounds on which present detenu's detention order is based, he is
also entitled to the sane benefit.

(iii) There was inordi nate and unexplai ned delay in considering the
representation subnmtted by the detenu to the detaining authority
and the State CGovernnent.

Learned counsel has cited various decisions of this Court in
support of her contention.

Wil e considering the first argunent. of the | earned counsel
we nust notice at the outset that thereis no statutory provision
agai nst detaining a person based on a single incident provided the
detai ning authority had material before it to come to a reasonable
opi nion that fromthe surrounding circunstances coupled with the
incident in question a satisfaction as to the future illegal activities
of the detenu could be inferred. This is clear fromthe very
j udgrment sought to be relied upon by the | earned counsel in the
case of Chowdarapu Raghunandan vs. State of Tani|l Nadu & Os.

(JT 2002 (3) SC 110) wherein at para 13 of the said judgnent this
Court held that in an appropriate case, an inference could
legitimately be drawn even fromasingle incident of snuggling

that the person nay indulge in snmuggling activity but for that

pur pose antecedents and nature of the activities carried out by a
person are required to be taken into consideration for reaching
justifiable satisfaction that the person was engaged in snuggling
and that with a view to prevent further snuggling, it was necessary
to detain him

We will now consider the facts of this case to find out

whet her a single incident in this case would be sufficient to detain
the appell ant, keeping in mind the principle of |awenunciated by
this Court in the above referred case.

The fact that the detenu was arrested at the Airport while he

was handi ng over foreign currency totalling of US $ 70,000 with
four nobile phones to the co-detenu Tilak Raj Sharna is not

deni ed. The explanation of the detenu is that he had brought the
sane when he came into India fromabroad and had declared the

sane to the Custom Authorities as required in |aw, hence, there is
no illegality in his taking back this money with himwhen heis
goi ng out of India. This explanation cannot be accepted because of
the fact that if he had brought the noney and he wanted to take the
noney out of India then there was no need for himto hand over

this noney to Tilak Raj Sharma at the Airport |ounge. Therefore,

we will have to proceed on the basis that the detenu was arrested
when he handed over the foreign currency to Tilak Raj Sharma at
the Airport. Now this incident being a single incident, we will have

to see whether there was any other material before the detaining
authority to cone to a legitinmate satisfaction that the detanu in this
case woul d indulge in simlar activities of srmuggling currency in
future also. In this regard, it is seen fromthe material placed on
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record that the detenue had a work permt to work in UAE but on
enquiry it was found that he was neither working in UAE nor was

a regul ar resident of UAE. Fromthe material placed before the
detaining authority, it is noticed that these detenue had travelled
abroad nunber of times and also he had nmade it a practice to trave
bet ween Del hi \ 026 Bonbay \ 026 Ahnmedabad in a particul ar nmanner

that is, he would take a domestic flight of Indian Airlines from
Del hi to Bonbay and in Bonbay he will change over an

international flight which touches Ahmedabad on the way. It is

al so seen fromthe records in alnost all these flights the co-detenu
Tilak Raj Sharnma used to be a co-passenger. This detenu had taken

16 such flights during a short period of time and it is during one or
such flights he was arrested, as stated above. Thus on the facts and
circunstances of this case, we are in agreenent with the finding of
the H gh Court that the naterial placed before the detaining
authority coupled with the fact of arrest and seizure of the foreign
currency which is handed over by the detenu to Tilak Raj Sharmm

are sufficient to forma reasonabl e conclusion that the detenu is
likely to/indulge in simlar activities in future also. Therefore, we
find no nerit in-this argunent.

Coning to the second contention of the | earned counsel for
the appellant that the co-detenu having been rel eased, benefit of
the said order shouldal so be extended to the detenu in this case.
W notice that the H gh Court while considering this argunent
cane to the conclusionthat the detention order of the co-detenu
Tilak Raj Sharma was set aside by the H gh Court on two
grounds : one of the grounds being non application of m nd
because in the grounds of detention it was mentioned that the
detenu in the present case had handed over the noney in assorted
currency and not only.in Anerican Dollars. This erroneous
statenent noticed by the detaining authority was not explai ned by
the respondents in that case in the counter affidavit. Therefore, to
that extent the Hi gh Court cane to the conclusion that there was a
non application of mind. Wile in the present case in the counter
filed before this Court the department specifically adverted to the
said error and stated that that was a typographical error which
shoul d be ignored and it was al so contended that by such error the
opi nion formed by the detaining authority did not, in any manner,
get vitiated. The High Court accepted this argument and we find
no reason to differ fromthe sane. Wt are al so of the opinion that
this argunent pointed out in the grounds of detention has not, in
any manner, prejudiced the detenu in making his representation
We do not think that the judgnents relied upon by thelearned
counsel in support of her contention could really help the detenu
on the facts of this case. As a matter of fact, the Hi.gh Court in this
regard rightly relied on a judgnent of this Court in the case of
Pushpa Devi M Jatia vs. ML.Wdhawan, Additional Secretary,
CGovernment of India & Ors. (1987 (3) SCC 367) wherein this
Court ignored simlar mnor error found in the detention order

Conming to the last contention of the | earned counsel for the
appel l ant pertaining to the delay in consideration-of his
representation, we notice that this is not a ground which was taken
before the High Court. Be that as it may, the same is raised in this
appeal in the follow ng manner

"Because the H gh Court has erred in having
failed to appreciate that it was incunbent
upon the detaining authority and the State
CGovernment to satisfy the Hon'ble Court as to
whet her the representation submtted by the
detenu to the Advisory Board at the tine of its
neeting on 6.11.2003 was considered by the
detaining authority and the State Governnent
i ndependently of each other and uninfl uenced
by the opinion of the Advisory Board and as
to whet her the same was so consi dered
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expedi tiously and w thout any avoi dabl e del ay
and as to whether the replies by the detaining
authority and the State Governnent were
forwarded and served on the detenu w thout

any loss of time. The Hon' ble H gh Court
failed to appreciate that the detention of the
detenu was liable to be held as violative of
Article 22(5) of the Constitution inasnmuch as
the detaining authority and the State
CGovernment had failed to satisfy the Hon' ble
Court on the aforesaid issues."

In the counter affidavit filed in this regard on behalf of the
detaining authority, it is stated that the appellant had submtted an
unsi gned and undated representation jointly addressed to the
Advi sory Board, detaining authority, the State Governnment and the
Central Covernment and the same was received by the
CGovernment. al ongwitha copy of the report of the Advisory Board
on 11.12.2003." After explaining the tine taken for considering the
sai d representation in the said counter affidavit, it is stated that it
was rejected on 17.12.2003 and the order of detention was
confirmed on 20.12.2003. The affidavit further states that the
representati on which was forwarded along with the report of the
Advi sory Board was consi dered and rejected since there was no
signature of the detenu on the said representation as such it was not
a representation within the neaning of Article 22(5) of the
Constitution. This information of rejection was conveyed to the
detenu on 16.1.2004. From the above pleadings, it is clear that the
det enu who did not send any representation i mediately on receipt
of the detention order and the material accompanying therein
deliberately tried to mslead the authorities by filing an undated
and unsi gned representation sinultaneously tothe State
CGovernment, the Union Governnent and the detaining authority
whi ch was sent to the Advisory Board knowing very well that this
was |likely to cause some del ay, thus he has tried to mslead the
authorities by the above act of his. W are in agreenment with the
stand taken by the respondent-State that undated and unsi gned
representati on cannot be treated as a representation within the
nmeani ng of Article 22(5) of the Constitution requiring inmediate
attention of the authorities concerned.

In the said view of the matter, we are satisfied that there was
no delay in considering the representati on of the appel l'ant. Hence,
we find no nerit in this appeal and the sane is dismssed.




