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ACT:

I ndustrial D spute-Dismssal ~of workman-Sone ordered to
rejoin but fail to do so--Reference of disputeto tribuna
treating themas dismissed if valid.

Tri bunal - power s of - When puni shnent amounts - to victim zation
or unfair I abour practice-If Tribunal can interfere.

HEADNOTE:

The appel | ant conpany enpl oyed 30 worknen in its store vyard
of whom 11 were permanent and the renaining tenporary.
According to the practice of the appellant conmpany 14 days
in each year (including the 1st of January) —were holidays
and whenever a holiday fell on a Sunday the followi ng day
was nmade a holiday. The first day of January 1961, being a,
Sunday, the 1 1 permanent worknmen did not attend work on the
2nd January treating it as holiday, although they had been
told that owing. to pressure of work 2nd January was to be a
wor ki ng day and a. holiday in lieu would be given on another
day. Because of their absence, they were given a charge
sheet and after enquiry, were ordered to be disnissed

Upon a reference to it of the dispute, the Tribunal held
that the worknmen had gone on a strike (which was not
illegal) but the punishment of dismssal for such a strike
for one day was too severe and unjustified and nust  be
treated as victimsation. Reinstatenent of the enployees
was therefore order.

It was contended on behal f of the appellant conpany, first,
that after, the enquiry, 3 of the 11 workmen were excused
and ordered to rejoin duty and therefore the reference to
the Tribunal was bad because it referred to 11 worknen as
"dismissed” when only 8 were so treated; secondly, the
Tribunal could not exanine a finding or the quantum of
puni shment and was not justified in interfering with the
puni shment of dismissal after it had come to the conclusion
that the workmen had gone on a strike, even though the
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strike was not illegal

HELD: (i) All the 1 1 worknen were charged together and
raised simlar defences except that 3 of them had raised
addi ti onal defences. Al t hough these three worknen were

ordered to rejoin work, they could not have done so after
their dispute was taken over by the Union and they would
have been treated like the others unless they broke away
fromthe Union by going against its wishes. The Governnent
was therefore entitled to treat the dispute relating to al
the workmen is single and undivided and refer it as such to
the Tribunal. [87 H, 88 A-B]

(ii) Although it is a settled rule that the award of
puni shnment for m sconduct is a natter for the managenent to
decide and if there is any justification for the punishnent
i mposed, the Tribunal -~ should not interfere, where the
puni shment is so disproportionate that no reasonable em
pl oyer woul d ever have imnposed it in |ike circunstances, the
Tribunal may treat the inposition of such punishment as
itself showi ng victimzation or unfair |abour practice. [88

F]
86
No reasonabl e enpl oyer woul d have i nposed the puni shnent of
di sm ssal on its entire permanent staff in simlar
ci rcumst ances. Their punishnment was severe and out of

proportion to the/fault and therefore the interference by
the Tribunal was justified. [89 E-H, 90 A-B]
Case | aw revi ewed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 970 of 1963.
Appeal by special |eave fromthe Award dated May 4, 1962,
-of the 2nd Industrial Tribunal, West Bengal, in Case No.
VI11146 of 1961.

MC. Setalvad, N. C. Shah and B. P.” Maheshwari, for the
appel | ant.

D. L. Sen Gupta and Janardan Sharma, for the respondent.

The Judgnent of the Court was delivered by

Hi dayatullah, J. This is an appeal by special 1eave agai nst
the award of the Second Industrial Tribunal, Wst Bengal
dated May 4, 1962 by which _the Tribunal —set aside the
dism ssal of eleven worknen enployed by the appellant
Conpany and ordered their reinstatenent with all back wages
except wages for January 2, 1961

The appell ant Conpany carries on activity as engineers and
contractors in different parts of West Bengal. It had at
Sukchar a store yard and at the relevant tine it enployed 30
workmen at Sukchar of whom 11l were permanent and the
remai ning tenporary. W are concerned with the dismssal of
the pernmanent worknmen from January 2, 1961. According to
the practice of the ,appellant Conpany fourteen days were
hol i days in each year. They included the 1st of January.
VWenever a holiday fell on a Sunday the usual practice was
to make the following day a holiday and that is how the
di spute arose over the 2nd of January which followed a
Sunday in 1961. The case of the Union. in short, was that
the eleven workmen did not attend work on 2nd of January
treating it as a holiday while the case of the appellant
, Conpany was that they had been expressly told that owing to
pressure of work 2nd January was to be working day and a
holiday in lieu would be given on another subsequent day.
In view of their absence they were given a charge-sheet and
after enquiry, were ordered to be disnissed. Before the
enquiry they were placed under suspension and at the
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instance of the Union a reference was nade to the Labour
Oficer for conciliation. The conciliation failed because
the appell ant Conpany did not appear. A

87

reference was made to the Labour Tribunal by the Governnent
of West Bengal on April 21, 1961 of the follow ng issue
"Whet her the dismssal of the followng wor knmen is
justified; what relief, if any, they are entitled to, and

(here followed the 11 nanes)"

The Tribunal by its award held that there was no | ock out or
lay off by the enployer as was pleaded on behalf of the
Union 1 1 W rknmen had gone on a strike but it was not
illegal and that the punishnent of dismissal for this strike
nmust be treated as victimzation of the enployees and was
quite wunjustified bothin severity and in relation to the
strike for one day. The order setting aside their dismssa
and reinstating them was passed.

It may be pointed out that the Enquiry O ficer recommended
the di smssal of only 8 of these worknen. In regard to the
remai ning 3, benefit of the doubt was given for their
absence on _grounds whi ch nay now be nmentioned. One Qigly,
who was a Christian, ~was -excused with a warning and
deprivation of wages for 2nd January on the ground that he
had inforned the Wrks Manager that he would be wunable to
attend to his duties on 2nd January. One J. C. Bose was
excused because he had joined on the 31st - Decenber after
absence and was not in a position to know that the 2nd
January was not declared a holiday.” He was also warned and
hi s absence was adj usted agai nst |1 eave due to him Lastly,
one A. K Sarkar who was on |eave till the 31st of Decenber
was excused because he was-informed by Quigly ‘that 2nd
January would be a holiday. He was also warned and his
absence was to be treated as leave with ~or wthout pay
depending upon |leave to his credit. These three ' persons
were ordered to join duty but they did not as the Union was

of the opinion that the original dispute was still |/ pending
for conciliation and till the dispute was settled they could
not join.

The appellant Conpany contends that the reference is bad
because it refers to 1 1 workmen as "disnm ssed” when only 8
were so treated. Technically this is correct but we do not
think that we should interfere with the award on this ground
alone. Al worknmen were charged together and their _defence
nore or less was that the day followi ng the 1st of January
was to be a holiday in accordance wth ~the ~established
practice, though three of themraised additional defences

when asked to file separate defences. It is. obvious that
these three worknen could not join when their

88

di spute was taken over by the Union and though they were
of fered enploynent they would have been treated “like the
others wunless they broke away fromtheir Union or went
against its wishes. |In these circunstances, Covernnent was

entitled to treat the dispute as single and undivided and to
refer the cases of all worknen who had absented thenselves
on the 2nd of January on the ground that they clainmed it as
a holiday. W do not, therefore, interfere with the award
on this ground.

The next question is whether the Tribunal was justified in
interfering wth the punishnent of dismissal after it had
cone to the conclusion that the worknen had gone on a strike
even though the strike was not illegal. Reference is nmade
to a nunber of cases in which the principles for the
gui dance of the Tribunals in such matters have been laid
down by this Court. It is now settled |aw that the Tribuna
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is not to examine the finding or the quantum of puni shnent
because the whole of the dispute is not really open before
the Tribunal as it is ordinarily before a court of appeal

The Tribunal’s powers have been stated by this Court in a
large nunmber of cases and it has been ruled that the
Tribunal can only interfere if the conduct of the enployer
shows |ack of bona fides or victimzation of enployee or
enpl oyees or unfair |abour practice. The Tribunal may in a
strong case interfere with a basic error on a point of fact
or a perverse finding, but it cannot substitute its own
apprai sal of the evidence for that of the officer conducting
the donmestic enquiry though it may interfere where the
principles of natural justice or fair play have not been
followed or where the enquiry is so perverted in its

procedure as to amount to no-enquiry at all. In respect of
puni shment it has been ruled that the award of puni shnent
for msconduct wunder the Standing Orders, if any, is a

matter ~for the managenent to decide and if there is any
justification for ~the punishnent inmposed the Tri buna
should’ ‘not interfere. The Tribunal is not required to
consider the propriety or adequacy of the punishnent or
whether it 1is excessive or too severe. But where the
puni shrrent i s shockingly disproportionate, regard being had
to the particular conduct and the past record or is such, as
no reasonabl e enpl oyer would ever i.nmpose in like
ci rcunst ances, the Tribunal nmay treat the inposition of such
puni shment as itself showi ng victinization or unfair |abour
practice. These ‘principles can be gathered from the
foll owi ng cases : -

Bengal Bhatdee Coal Co. Ltd. v. Ram Probesh Singh & Os. (1)
Bucki ngham & Carnatic Co. Ltd. v. Workers(2); Tita-

(1) [1964] 1 S.C R 709.

(2) [1952] L.A.C 490.
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ghar Paper MIls Co. Ltd. v. Ram Naresh Kumar(1l); Doom Dooma
Tea Co. Ltd. v. Assam Chah Karancthari Sangh (2); Punjab
Nati onal Bank Ltd. v. Wrknmen(3); Chartered Bank Bonbay v.
Chartered Bank Enpl oyees Union(4).

In the present case the dispute was whether the  punishnment
amounted to victimzation or unfair labour practice. M.
Sen Q@upta referred to various parts of the record of the
enquiry to show that the conduct of the workmen was regarded
as collective, that it was described as a strike, that it
was considered to be the result of a conspiracy and that
there was a demand for over time. M. Sen GQupta contended
that, in the circunstances, this nust be regarded as a case
of victimzation because only the permanent . workers were
subjected to this treatnent. M. Sen GQupta hinted  that
there was an ulterior notive in dismssing the pernmanent
wor kers and getting the work done by tenporary hands so that
the Union may break down and even the re-enpl oynent of three
wor kmen, who were probably indispensable to the enployer,
was with the sane notive. On the other hand, M. Setal vad
argued that there was nothing on the record to show that
this was a case of victim zation. These persons were found
guilty at the enquiry and also by the Tribunal and it was
nerely a question of what Puni shnment shoul d be inposed and
that was a matter entirely within the, conpetence of the
enpl oyer.

In our judgnent, this is one of those cases in which it can
plainly be said that the punishnent inposed was one which no
reasonabl e enpl oyer woul d have inposed in |ike circunstances
unless it served sone other purpose. There was a practice
of substituting for a holiday falling on a Sunday, the clay
next follow ng. This appears to have been done in the
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appel | ant Conpany for a nunber of years. |In this year also
the 2nd of January woul d have been a holiday but for the
contrary decision of the Managenent. Fromthe record it
does not appear that there was anything very specia
requiring attention on that day. But assuming there was,
the absence of the eleven worknen on the 2nd was not
sonething for which no | esser punishnent could have been

i mposed. The absence could have been treated as |eave
wi thout pay the workmen might even have been warned and
fined. It is inpossible to think that any other reasonable

enpl oyer woul d have inposed the extreme punishnent of
dismssal on its entire permanent staff in this rmanner
Assuming for a nmonent, that three

(1)[1961] 1 L.L.J. 511

(2)[1960] 2 L.L.J. 56.

(3)[1959] 11 L.L. J. 666.

(4) [1960] 11 L.L.J. 222.

Sup. 165 -7
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wor kmen. ‘were warned and taken back, the enployer knew very
wel | that they could not join in view of the intervention of
the Union. On the whole, therefore, though we enphasise
again that a Tribunal should not interfere with the kind or
severity of punishment” except in very ext raordi nary
circunstances, we /think that interference was justified in
this case because the puni shnment was not only severe and out
of proportion to the fault, but one which, in our judgnent,
no reasonabl e enpl oyer woul d have inposed.

The appeal, therefore, fails and i s dismssed with costs.
Appeal dism ssed.
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