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The appellant had filed a refund claim which was
rejected by the Assistant Collector of Central Excise. The
appel lant filed an appeal before the Collector (Custons) and
the appeal was allowed. The respondent, the Collector of
Central Excise, filed an appeal thereagainst before the
Customs, Excise and Gold (Control) Appellate Tribuna
(CEGAT). The appeal was on board for hearing on 31st August,
1987. Wen the appeal reached hearing, the appellant (before
us) was not represented. CEGAT heard the departnenta
representative in support of the appeal and decided it ex-
parte against the appellant on nmerits. At about 11.30 A M
on the sanme day CEGAT was told that the counsel for the
appel l ant had been held up and would soon reach CEGAT. The
informant was told that the appeal had already been heard
and di sposed of. The bench having risen, the counsel for the
appel lant nmet the Vice President of CEGAT in his chanbers
and, explaining why he had been held up, requested that the
ex-parte order on the appeal be recalled and the appeal be
heard on nerits. The counsel was told, very rightly, to put
his request in witing. An application in this behalf was
filed. Wien the application was heard, |earned counsel for
the appellant stated what had delayed him relied upon Rule
41 of the CEGAT (Procedure) Rules, 1982, and prayed for
recall of the order dismissing the appeal on nerits. The

| earned departnental representative representating t he
respondent, "while submitting that he would have no
objection to the order being recalled, stated that the
Tribunal, in vi ew of Rules 20 and 21 of CEGAT
(Procedure)Rul es, 1982, had no power to recall or set aside
such an order passed on nerits in absence of the
respondents”. CEGAT considered the provisions of Rules 20
and 21 and of Rule 41. It observed that it could be seen

fromRules 20 and 21 that whereas the proviso to Rule 20
provided for restoration of an appeal dismissed in default
on sufficient cause being shown, there was no such provision
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with respect to an appeal heard ex-parte in the absence of
the respondent to it under Rule 21. CEGAT noted the nature
and true character of the order which it passed. It noted
the decision of this Court in Conm ssioner of |Incone-Tax,
Madras vs. S. Chenniappa Miudaliar, 74 ITR 41. It found that
where a respondent had not availed of the opportunity to put
forward his case, CEGAT was not absol ved of its
responsibility to decide. It held:

Therefore, even if respondent was

not present when the appeal was

called for hearing, would not

absol ve the Tribunal from deciding

the appeal on nmerits on the basis

of material on record. That in fact

the Tribunal did. The decision

taken by the ~Tri bunal in the

absence of the respondent is not an

ex-parte decision or decree as

underst ood under the Code of G vi

procedure or in a GCivil Court and

if it _isa decisionon nerits, we

can review or set aside the same.

Recal I ing the order passed on nerit

would in fact amount in setting

aside or review ng an order decided

on nerit. In doing so, the Tribunal

woul d be exercising a power which

is not vested in it by law. W do

not think that in such a situation

Rul e 41 of CEGAT (Procedure) Rules,

1982 could be pressed into aid by

the appellants in support of their

request for recalling the order."

This is the Judgnent and order of CEGAT ' under
chal | enge. Learned counsel for the appellant subnitted that
Rule 41 was w de enough to take within its sweep the recal
of an order passed be the nmerits of an appeal if such order
was necessary to secure the ends or justice. M. Joseph
Vel | appal |y, |earned counsel for the respondent, fairly, did
not di sagree.

Qur attention was invited to the judgnment of this Court
in Incone Tax Oficer. Cannore vs. MK Mhamed Kunhi;, 71
| TR 815, where the question related to the powers of the
i ncome Tax Appellate Tribunal wunder Section 254 of the
Income Tax Act, 1961. Reliance was placed upon Sutherland’ s
Statutory Construction, Third Edition, Domat’s Cvil Law,
Vol ume |, and Maxwell on Interpretation of Statutes, 11th
Edn., to hold that it was a firmy established rule that an
express grant of statutory power <carried wth it, by
necessary inplication, the authority to use all reasonable
means to nmake such grant effective. The powers <“which had
been conferred wupon the Tax Appellate Tribunal were of the
wi dest possible anplitude and carried with them by
necessary implication, all powers and duties incidental and
necessary to nmake the exercise of those powers fully
effective. Having regard to its powers under Section 254, it
was held that the Tax Appellate Tribunal had inpliedly been
granted the power of doing all such acts and enpl oyi ng such
nmeans as were essential and necessary to its ends. The
statutory power <carried with it the duty in proper cases to
make such order for staying proceedings as woul d prevent the
appeal, if successful, from being rendered nugatory.

In Gindlays Bank Ltd. VS. Centr al Gover nnent
I ndustrial Tribunal & Ors., 1981 (2) SCR 341, the sane
principles were applied in relation to the Industria




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

Tri bunal constituted under the provisions of the Industria
Disputes Act. It was held that where a party was prevented
fromappearing at a hearing due to sufficient cause and was
faced with an ex-parte award, it was as if the party was
visited with an award w thout notice of the proceedings.
VWere an Industrial Tribunal proceeded to nake an award
without notice to a party, the award was nothing but a
nullity. In such circunstances, the Industrial Tribunal had
not only the power but also the duty to set aside the ex-
parte award and to direct the matter to be heard afresh. The
rule in gquestion Rule 22 of the |Industrial D sputes
(Central) Rules, 1957) provided that w thout sufficient
cause being shown. if any party to proceedings before the
Industrial Tribunal failed to attend or be represented, the
Industrial Tribunal would proceed as if the party had duly
attended or had been represented. If, therefore, there was
no sufficient cause for the absence of a party, the
I ndustrial Tribunal had the jurisdiction to proceed ex-
parte. But if sufficient cause was shown which prevented a
party from appearing, the Industrial Tribunal had the power
to set aside the ex-parte award. the power to proceed ex-
parte carried with it the power to enquire whether or not
there was sufficient cause for the absence of a party at the
heari ng.

Rul e 20 of the CEGAT (Procedure) Rules deals with cases
where the appellant has defaulted. Rule 21 enpowers CEGAT to
hear appeals ex-parte. The fact that Rule 21 does not
expressly state that an order on an appeal heard and
di sposed of ex-parte can be set aside on sufficient cause
for the absence or the respondent being shown does not mnean
that CEGAT has on power to do so. Rule 41 gives CEGAT w de
powers to mmke such orders or give such directions as n ght
be necessary cr expedient to give effect or in relation to
its order or to prevent abuse of its  process or, nost
importantly, to secure the ends of justice.

If, in a given case, it is established that the
respondent was unable to appear before it for no/fault of
his own, the ends of justice would clearly require that the
ex-parte order against himshould be set aside. Not to do go
on the ground of |ack of power would be nmanifest injustice.
Quite apart fromthe inherent power that every tribunal and
court constituted to do justice has in this respect, CEGAT
is clothed with express power under Rule 41 to make such
order as is necessary to secure the ends of justice. CEGAT
has. therefore, the power to set aside an order passed ex-
parte against the respondent before it if it is found that
the respondent had, for sufficient cause, been-unable to
appear.

It is for CEGAT consider in every such case whether the
respondent who applies for recall of the ex-parte / order
against him had sufficient cause for remaining absent when
it was passed and, if it is established to the satisfaction
of CEGAT that there was sufficient cause, CEGAT must set
aside the ex-parte order, restore the appeal to its file and
hear it afresh on nerits.

On the facts of the present case, we think it proper to
al l ow the appellants’ application to CEGAT for setting aside
the ex-parte order against it ourselves.

The appeal is allowed. The order under appeal is set
aside. The application of the appellant for recalling the
order dated 31st August, 1987, passed by CEGAT ex-parte
against it is allowed. The appeal (No.590/84C) before CEGAT
is restored toits file and shall be heard and di sposed of
on nerits.

There shall be no order as to costs.
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