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Thi s appeal ‘under section 116-A of the Representation of the
Peopl e Act, 1951 [for short the "Act’'] is by the returned candi date
agai nst the judgnent dated 31.8.2004 passed by the | earned single
Judge of the Bonmbay High Court in Election Petition No. 1 of 2002
filed by the first respondent herein

2. Noti ce of El ection dated 29.5.2002 was gi ven by the Returning
officer in respect of an election to be held toelect a nenber to the
Mahar ashtra Legi sl ative Council from Aurangabad Di vision

Graduates’ Constituency. As per cal endar, the last date for filing
nom nati ons was 5.6.2002, the scrutiny of noni nation papers was

taken up on 6.6.2002 and the poll was held on 23.6.2002. The
appel I ant, who was one of the candi dates, was decl ared el ected on
26.6.2002. On 9.8.2002, the first ‘respondent, one of the riva

candi dates, filed Election Petition No. 1/2002 in the Hi gh Court of
Bonbay, Aurangabad Bench, challenging the el ection of 'the

appel | ant under section 9-A, 98, 100 (1) (a) & (d) and 101(1)(a) of
the Act.

3. In the said election petition, the first respondent all eged that
the appell ant was a governnent contractor carrying on business

under the trade nane of Ms. Precision Press Fabricon at

Aur angabad. He further alleged that the appellant had entered into
three contracts with the State Governnent, in the course of hi’s

busi ness for execution of works undertaken by the appropriate
Government, and such contracts were subsisting, on the date of

filing of nomination/scrutiny of the nom nation papers/declaration of
result [in June, 2002]. The said contracts were :

a) Contract as per work order dated 19.5.1996 issued by
the Executive Engi neer, Medium Project Irrigation

Di vision, Latur, for the work of designing, fabricating,

and erecting the Automatic stilt doors at the canal of
Tawarj a Project.

b) Contract as per work order dated 31.12.1998 issued by
the Executive Engi neer, Maharashtra Jeevan

Pradhi karan, Works Division No.2, Latur, for execution

of the work relating to water supply schene in ten

vi | | ages surroundi ng Pangaon.

c) Contract as per work order dated 12.4.1999 issued by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

13

the Executive Engi neer, Maharashtra Jeevan
Pradhi karan for the work relating to water supply
schene, Stage-I1 Taluk CGeora, District Beed.

The first respondent contended that Maharashtra Jeevan

Pradhi karan is part and parcel of the State Government and

therefore, contracts with the said Pradhikaran are in effect contracts
with the State Governnent. First Respondent contended that as

these three contracts (the first with the State Governnment and the
other two with Maharashtra Jeevan Pradhi karan) were subsisting in
June, 2002, the appellant was disqualified for being chosen as a
Menber of Legislative Council, under section 9A of the Act.

4, The appel |l ant di d not dispute that he had entered into such
contracts and that they were subsisting in June, 2002. He, however,

submitted that the correct position in regard to the three contracts
was t hus:

a) The contract dated 19.5.1996 with the State
Gover nnent, stood transferred to "Godawari Marat hwada
Irrigation Devel opment Corporation [for short 'GMDC ],
an authority constituted under the Miharashtra Godawar i
Mar at hwada I rrigati on-Developnent Corporation Act

1998 [for short "MGMDC Act’] with effect from
1.10.1998.

b) Contracts dated 31.12.1998 and 12.4.1999 were entered
into with Maharashtra Jeevan Pradhikaran (for short

"MIP'), an authority constituted under the Mharashtra
Jeevan Authority Act, 1976 (for short 'MJA Act’) and not

with the State Governnent.

He contended that the question of disqualification under section 9-A
of the Act would arise only if any contract entered into by him[in
the course of his trade or business] with the appropriate
government (State Governnent) for the supply of goods or for
execution of any works undertaken by that governnment, subsisted

on the date of filing of nomi nation/scrutiny of nom nations/
declaration of results. He pointed out that the first contract had
been transferred to GMDC in the year 1998 itself, and the second
and third contracts were with MIP and not with the State
CGovernment. He, therefore, contended that he had no subsisting
contract with the appropriate governnent in June, 2002 and
therefore, did not suffer disqualification under section 9-A of the
Act .

5. After considering the provisions of MM DC Act and MJA Act,
the H gh Court allowed the election petition by order dated
31.8.2004 and declared the election of Appellant as void. It held
that GM DC and MIP were statutory corporations wholly controlled

by the State Governnent and therefore, fell w thin‘the expression
"State’ as defined in Article 12 by applying the principles [aid down
by this Court in Ramana Dayaram Shetty vs. The Internationa

Airport Authority of India [AIR 1979 SC 1628]; A ay Hasia Vs. Khalid
Muj i b Sehr avar di [1981 (1) SCC 722]; The Mysore Paper MIls Ltd.
Vs. The Mysore Paper MIIls Oficers Association & Anr. [2002 (2)

SCC 167]; and Pradeep Kumar Biswas vs. Indian Institute of

Chemical Biology & Ors. [2002 (5) SCC 111]. The Hi gh Court also

held that GM DC and MIP being 'State’ under Article 12, they are

the sane as being *State CGovernnment’ and therefore, GM DC and

MIP can be terned as 'appropriate Governnment’. Consequently, the

H gh Court held that the Appellant had subsisting contracts with the
appropriate governnment and therefore, incurred disqualification
under section 9-A of the Act.
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6. Feel ing aggrieved, the appellant has filed this appeal. On the
contentions raised, the follow ng questions arise for consideration

i) Whet her a statutory body or authority which answers
the definition of *State’ under Article 12, for purposes

of Part-111 and IV of the Constitution of India, is an
"appropriate governnment’ for purposes of section 9-A

of the Act.

AND

VWhet her GM DC and MIP can be terned as

"appropriate governnent’ (that is 'State Governnent’
having regard to definition under section 7 of the Act)
for purposes of section 9-A of the Act.

ii) Wet her the contract dated 19.5.1996 entered into
by the Appellant-with the State Governnent,

continued to be a contract with the State

Government, after its transfer to GMDC with effect
from1.10.1998.

i) Whet her the Appellant incurred any disqualification
under section 9-A of the Act, on account of his

contracts dated 19.5.1996, 31.12.1998 and

12. 4. 1999.

Re : Question (i)

7. Article 191 of the Constitution of India prescribes the

di squalifications for a person being chosen as, and for being, a
menber of the Legislative Assenbly or Legislative Council of a
State. Apart from specifying four grounds of disqualifications, it
provi des that a person can be disqualified by or under any |aw
made by the Parlianent. The Representation of the People Act,

1951, a law made by the Parlianment, has introduced six

di squalifications for a person being chosen as and for being Menber
of Legislative Assenbly of Legislative Council of a State under
sections 8, 8-A 9, 9-A 10 and 10-A of the Act.

8. In Jyoti Basu vs. Debi Chosal [AIR 1982 SC 983], this

Court clarified that the right to elect, the right to be elected and the
right to dispute an el ection, though fundanEntaI t o denocracy, are

nei ther fundanental rights nor Conmon Law Rights, but-are pure

and sinple statutory rights. This Court held :-

"Qutside of statute, there is no right to elect, no right to be
el ected and no right to dispute an election. Statutory

creations they are, and therefore, subject to statutory
[imtation. An election petition is not an action at. Conmon

Law, nor in equity. It is a statutory proceeding to which

neither the comon | aw nor the principles of equity apply but
only those rules which the statute makes and applies. It is a
special jurisdiction, and a special jurisdiction has always to be
exercised in accordance with the statute creating it. Concepts
famliar to Common Law and Equity nust remain strangers to

El ection Law unl ess statutorily enbodied. A Court has no right

to resort to them on considerations of alleged policy because
policy in such matters, as those, relating to the trial of

el ection disputes, is what the statute lays down. In the trial of
el ection disputes, Court is put in a straight jacket. "

9. In S. Narayanaswam vs. G Panneerselvam[AIR 1972 SC
2284], the correctness of a decision of the Madras H gh Court which
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hel d that a non-graduate was not qualified to be a candidate for

el ection to the Graduates’ Constituency, (though the Constitution or
any | aw made by the Parlianment did not prescribe graduation as a
qualification for election to G aduate’'s constituency), fell for
consi deration of this Court. A Constitution Bench of this Court
reversed the decision of the Hi gh Court, on the follow ng reasoning:

“I't could not even be said that qualifications of the electors as
wel | as of those to be elected were not matters to which the
attention of the law nmakers, both in the Constituent Assenbly

and in Parliament, was not specially directed at all or that the
om ssion nmust be by nere oversight. The provisions

di scussed above denpbnstrate anply how | egi sl ative attention

was paid to the qualifications of the electors as well as of the
el ected in every case. Hence, the correct presunption, in

such a case woul d be that the om ssion was deliberate

We think that the view contained in the judgment under

appeal , necessarily results in witing sone words into or
adding themto the rel evant statutory provisions, to the effect
that the candidates from graduates’ constituencies of
Legi sl ative Councils must al so possess the qualification to
havi ng graduated. This contravenes the rule of "plain

meani ng" or "literal™ construction which must ordinarily
prevail. A logical ‘corollary of that rule is that "a statute may
not be extended to neet a case for which provision has

clearly and undoubt edly not been nade" (See Craies on

Statute Law \ 026 6th Edn. P. 70). An application of the rule
necessarily involves that addition to or nodification of words
used in statutory provisions is not generally permssible.

We think that the |anguage as well as the |egislative history
of Articles 171 and 173 of the Constitution and Section 6 of
the Representation of People Act, 1951, enable us to presune
a deliberate om ssion of the qualification that the
representative of the Graduates should also be a graduate. In
our opinion, no absurdity results if we presume such an
intention. We cannot infer as the learned Judge of 'the Madras
H gh Court had done, fromthe nere fact of such an oni'ssion
and opi ni ons about a supposed schene of "functiona
representation" underlying Article 171 of our Constitution
that the om ssion was either unintentional or that it led to
absurd results. We think that, by adding a condition to be
necessary or inplied qualifications of a representative of the
G aduat es which the Constitution-makers, or; in any event

the Parliament, could have easily inposed, the | earned Judge
had really invaded the | egislative sphere. The defect, if any,
in the law could be renoved only by | aw made by

Parliament."

10. In N S Varadachari vs. G V. Pai [AIR 1973 SC 38], this
Court held thus : -

"Section 8 to 10-A of the Act set out the grounds which

di squalify a person frombeing a candidate. If a person
possesses all the qualifications prescribed in the
Constitution as well as in the Act and has not incurred any
of the disqualifications nentioned therein then he is
gqualified to be a candidate. It may | ook anomal ous that a
non- graduate should be a candidate in a G aduates’
Constituency. But if a candi date possesses the qualifications
prescri bed and has not incurred any of the disqualifications
mentioned in the Constitution or in the Act other

consi deration becones irrel evant.
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11. A person cannot, therefore, be disqualified unless he suffers a
disqualification laid down in Article 191 of the Constitution or under
sections 8, 8-A, 9, 9-A 10 or 10-A of the Act. It is not possible to
add to or subtract fromthe disqualifications, either on the ground of
conveni ence, or on the grounds of equity or logic or perceived

| egislative intention. A conbined reading of Article 191 of the
Constitution of India and Chapter Il of the Representation of the
Peopl e Act, 1951 nmakes it clear that a person can be held to be

di squalified for being chosen as, and for being, a Menber of the
Legi sl ative Assenmbly or Legislative Council of a State only on the
foll owi ng, and no other, grounds :

Di squalifications under the Constitution of India

i) If he holds any office of profit under the Governnent of
India or the Governnent of any State [specified in the

First Schedul e], other than an office declared by the
Legi sl ature of the State by |law not to disqualify its hol der
\026 vide Article 191 (1) (a);

ii) ['f _he-i's of unsound nmind and stands so declared by a
conpetent court \026 vide Article 191(1) (b);

i) If he is an undi scharged insolvent \026 vide Article 191(1)
(c);

iv) If he is not a citizen of India, or has voluntarily acquired
the citizenship of ‘a foreign State, or is under any

acknow edgnment of all egiance or adherence to a foreign

State \026 vide Article 191(1)(d);

Di squalifications under the Act

V) If he is convicted and sentenced for any offence as
provi ded/ enurmerated in Section 8 of the Act;

Vi) If he is found guilty of corrupt practices by an order
under section 99 of the Act \026 vide section 8-A of the Act;

Vii) If he is a person who having held an office under the
CGovernment of India or under the Governnment of any

State has been di sm ssed for corruption or for disloyalty

of the State \026 vide section 9 of the Act;

viii) If he is a person having a subsisting contract-with the
State CGovernnent for the supply of goods to or for the
execution of any works undertaken by that Governmnent.

\ 026 vide section 9-A of the Act;

i X) If he is a person who is a nmanagi ng agent, nmnager or
secretary of any conpany or corporation, in the capital of
which the State Government has not |ess than twenty-

five per cent share \026 vide section 10 of the Act;

X) If he is a person who has been declared as disqualified
by the El ection Conmission for having failed to | odge

account of election expenses within the tinme and in the

manner required by or the under the Act \026 vide section

10- A of the Act.

12. The di squalifications under sections 8 to 10-A of the Act are
clear and very specific. They do not |eave any roomat 'el bow joints’
to widen or narrow the disqualifications. For exanple, section 10 of
the Act disqualifies only persons who are working or functioning as
managi ng agent, manager or secretary of a conpany or corporation
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in which the State Government has not |ess than twenty-five per

cent shares, but does not disqualify other enployees of such

conpany or corporation. Section 9 disqualifies a person who had

hel d an office under the Governnent of India or any State

CGovernment and who has been dismissed for disloyalty to the State

or for corruption, but it does not disqualify a person who had held
an office under a local or other authority and who has been

di smssed for corruption. Sinmilarly, all and every conviction do not
lead to disqualification under Section 8. The disqualification will be
attracted under section 8 only in cases where (i) the conviction is
foll owed by sentence of not |less than two years; or (ii) the
conviction is for the offences enunmerated in sub-section (1); or (iii)
the conviction is in respect of a contravention of a law referred in
sub-section (2) and the sentence is not |ess than six nonths.
Section 9-A only disqualifies person having a subsisting contract
with the State Governnent either for supply of goods or for
execution of any works undertaken by that government, but does

not disqualify persons who have such contracts with any |ocal or

ot her authority nor disqualifies persons having subsisting contracts
with the State Governnent if such contracts are not for supply of
goods or for execution of any works undertaken by the State

Gover nment .

13. At this juncture, it is of sone relevance to notice the

di stinction between Articles 102(1)(a) and 191(1)(a) which dea

with disqualification for nenbership of Houses of Parlianent and
the nmenbership of the State Legislative Assenbly/ Council on the

one hand and Articles 58(2) and 66(4) which deal with

di squalification for election as President and Vice President, on the
ot her hand. Wiile Article 102 (1)(a) and 191(1)(a) disqualify any
person holding any office of profit under the Governnent of India or
CGovernment of any State, Articles 58(2) and 66(4) disqualify any
person hol ding any office of profit under the Governnent of India or
the CGovernment of any State or under any local or other

authority subject to the control of any of the said

CGovernments. There is thus a conscious and deliberate om ssion of
the words 'office of profit under ;any local or other authority

subj ected to the control of any of the said Governnents’ while
listing the disqualifications for menbership of Houses of Parlianent
and nenbership of Legislative Assenbl y/Council of a State. Hol ding
an 'office of profit under local or other authority’ is not a

di squalification for being elected to either house of Parlianment or
State Legislative Assenbly/ Council, but disqualification for being
el ected as the President or Vice-President. |In Gurushanthappa vs.
Abdul Khuddus [AIR 1969 SC 744], this difference between

di squalification under Article 58(2)/66(4) and Article
102(1)/191(1)(a) was highlighted thus :

"I'n this connection, a conparison between Article 58(2) and
66(4) and Articles 102(1) and 191(1) (a) of the Constitution

is of significant help. In Arts. 58(2) and 66(4) dealing with
eligibility for election as President or Vice-President of India,
the Constitution [ays down that a person shall not be eligible
for election if he holds any office of profit under the
Government of India or the Governnent of any State or

under any |ocal or other authority subject to the control of
any of the said Governnents. In Articles 102(1)(a) and

191(1) (a) dealing with menbership of either House of

Parliament or State Legislature, the disqualification arises
only if the person holds any office of profit under the
Government of India or the Governnent of any State other

than an office declared by Parlianent or State Legislature by
law not to disqualify its holder. Thus, in the case of election
as President or Vice-President, the disqualification arises
even if the candidate is holding an office of profit under a
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| ocal or any other authority under the control of the Centra
Governnent or the State Governnent, whereas, in the case
of a candidate for election as a Menber of any of the
Legi sl atures, no such disqualification is laid down by the
Constitution if the office of profit is held under a |local or any
ot her authority under the control of the Governments and not
directly under any of the Governnments. This clearly
indicates that in the case of eligibility for election as a
menber of a Legislature, the holding of an office of
profit under a corporate body like a |ocal authority
does not bring about disqualification even if that |oca
authority be under the control of the Governnent. The
nere control of the Governnent over the authority having
the power to appoint, disnmiss, or control the working of the
of ficer enployed by such authority does not disqualify that
of ficer frombeing a candidate for election as a nmenber of
the Legislature inthe manner i.n which such disqualification
conmes into existence for being elected as the President or the
Vi ce- President."

(Enphasi s suppl i ed)

The above brings into focus that ’'State Governnent’ is different
from’local or other authorities under the control of the State
CGovernment’ for purposes of disqualification.

14. W will not deal with the disqualification prescribed under
Section 9-A of the Act in nore detail, as that is the subject matter
of the appeal before us. The said section reads thus :-

"9-A. Disqualification for Governnent contracts,

etc.- A person shall be disqualified if, and for so |long as,

there subsists a contract entered into by himin the

course of his trade or business with the appropriate

CGovernment for the supply of goods to, or for the

execution of any works undertaken by, that Governmnent.

Expl anation : for the purpose of this section, where a
contract has been fully perforned by the person by the
person by whomit has been entered . into with the
appropriate government, the contract shall be deened
not to subsist by reason only of the fact that the
government has not perforned its part of the contract
either wholly or in part."

Section 7 defines the terns 'appropriate governnent’ and

"disqualified wused in Chapter Il (which includes section 9-A) of the
Act, thus :-

"7. Definitions. - In this Chapter.-

(a) "appropriate Governnment’ means in relationt any

di squalification for being chosen as or for being a
menber of either House of Parlianent, the Centra
CGovernment and in relation to any disqualification
for being chosen as or for being a nmenber of the
Legi sl ative Assenbly or Legislative Council of a
State, the State CGovernnent;"

(b) "disqualified neans disqualified for being chosen
as, and for being, a menber of either Houses of

Parlianment or of the Legislative Assenbly or

Legi sl ative Council of a State".

As we are dealing with disqualification for being chosen as a
Menber of the Legislative Council, the term’ appropriate
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government’ in section 9-A refers to and neans the 'State
Gover nment ' .

15. The term’ State CGovernnent’ is not defined either in the
Constitution of India or in the Act (that is Representation of the
Peopl e Act, 1951). O ause (a) of sub-section (1) of section 2 of the
Act provides that unless the context otherw se requires, each of the
expressions defined in section 2 or sub-section (1) of section 27 of
the Representation of the People Act, 1950, but not defined in the
Act, shall have the same nmeaning as in that Act. Section 2(j) of the
Representati on of the People Act, 1950 defines "State CGovernnent"

as follows :-

"2(j). "State Governnent’ .- State Government in
relation to Union Territory neans the administration
t hereof . "

Section 2(60) of the General Causes Act, 1897, provides that the
term"State Governnent"”, as respects anything done or to be done,
shall nean in-a State, the Governor

16. The High Court after an exhaustive consideration of the

provi sion of MaM DC Act and MIA Act, and the principles laid down

by this Court with'reference to Article 12, has held that GV DC and
MIP answer the definition of "State" under Article 12 of the
Constitution. This is not seriously disputed by the Appellant. Having
reached the conclusion that both GMDC and MIP answer the

definition of State under Article 12, the High Court wongly and if
we nmay say so, w thout any |ogical basis, assunmed that they are
"appropriate governnent™ and consequently, the appellant who had
subsisting contracts with GM DC and MIP-incurred disqualification
under section 9-A of the Act. Neither Article 12 nor the decisions
rendered with reference to Article 12 is of any assistance for
interpreting Section 9A of the Act. The term’ State Government’ (as
also the term ' Central Government’) is used in the various

provisions relating to disqualification, in contradistinction fromits
instrumentalities or |local or other authorities. Wile it is true that
the neaning of the ternms 'State’ and ' State Governnent’ may

depend on the context in which they are used, the manner in which

the said ternms are used in the various provisions relatingto
disqualification | eaves no doubt that 'State' refers to-an entity
described in the First Schedule to the Constitution of India and
"State Governnent’ refers to the three wi ngs of governance of the
"State’ that is Executive, Legislature and Judiciary. The term’State
CGovernment’ in section 9A (read with section 7 of the Act) shoul d,
therefore, be understood in its ordinary and nornmal sense, and not
with reference to the extended nmeani ng under Article 12 of the
Constitution of India.

17. Article 12 provides that in Part 11l of the Constitution dealing
wi th fundamental rights, the word 'State’ would refer to and include
not only the Government of India, Parliament of India, the

Government and Legi sl ature of each of the States, but also all |oca

and other authorities within the territory of India and all |ocal and

ot her authorities under the control of Government of India. The
significance of Article 12 lies in the fact that it occurs in Part II1l of
the Constitution which deals with Fundanental Ri ghts. The various
Articles in Part 111 have placed responsibilities and obligations on

the "State" vis-a-vis the individual, to ensure constitutiona

protection of the individual’s rights against the "State", including the

right to equality under Article 14, and equality of opportunity in
matters of public enploynment under Article 16 and nobst

inmportantly the right to enforce all or any of those fundanental
rights against the "State" as defined in Article 12, either under
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Article 32 or Article 226 of the Constitution [vide Pradeep Kumar

Bi swas (supra)]. The decisions rendered under Article 12 | ay down
that a body would answer the definition of State under Article 12 if
it is financially, functionally and adm nistratively dom nated by or
under all pervasive control of the "Government”. On the other hand,
where the control by the "Governnent” is nmerely regul atory,

whet her under any statute or otherwise, it would not serve to make
the body 'State’'. Thus the very decisions relied on by the Hi gh Court
make it clear that ’instrumentalities of State’ are different from
"State Governnent’, though both may answer the definition of

"State’ under Article 12 for the limted purpose of Part-111 of the
Constitution. Further, the very inclusive definition of *State’ under
Article 12 by referring to Governnent of India, the Governnent of
each of the States and the local and other authorities, makes it
clear that a 'State Government’ and a |local or other authorities, are
different and that they fall under a conmon definition only for the
purpose of Part-111 of the Constitution. This Court has consistently
refused to apply the enlarged definition of "State’ given in Part-111
(and Part-1V) of the Constitution, for interpreting the words ' State’
or 'State Government’ occurring in other parts of the Constitution
Wiile the term"State" may include a State Governnment as al so
statutory or other authorities for the purposes of part-111 (or Part-
V) of the Constitution, the term"State Governnent” in its ordinary
sense does not enconpass-in its fold either a local or statutory
authority. It follows, therefore, that though GM DC and MIP may fal
within the scope of 'State’ for purposes of Part-I11 of the
Constitution, they are not "State CGovernment" for the purposes of
section 9-A (read with section 7) of the Act.

18. The obj ect and intent of section 9A of the Act is to maintain
the purity of the |legislature-and to avoi d conflicts between duty and
i nterest of menbers of Legislative Assenbly and Legisl ative Council
The said object is sought to be achi eved by ensuring that a person
who has entered into a contract with the State CGovernnent and
therefore liable to performcertain obligations towards the State
Government, is not elected as a nenber of the Legislative

Assenbly or Legislative Council, lest he should use his influence as
an el ected nmenber of Legislature to dilute the obligations or to seek
and secure undue advantages and benefits in respect of the
subsisting contracts. It seeks to ensure that personal interests wll
not override his duties and obligations as a menber of Legislature

or Legislative Council. For the purpose of section 9-A what is

rel evant is whether the candi date has a subsisting contract - with the
appropriate Government (in this case, the State Governnent) either
for supply of goods to the State Governnent-or for execution of any
wor k undertaken by the State Government. The six requirements

for application of disqualification under section 9A of the Act where
a candi date holds a contract for execution of works undertaken by

the appropriate Government have been listed by this Court in

Kartar Singh Bhadana vs. Hari Singh Nalwa [ 2001 (4) SCC

661] as follows : -

(i) There should be a contract entered into by the
candi dat e
(ii) Such contract should be entered into by himin the

course of his trade or business;

(iii) The contract should be entered into with the appropriate
Gover nment ;

(iv) The contract shoul d subsi st;

(v) The contract should relate to the works undertaken by
the appropriate Governnent; and

(vi) The contract should be for execution of such works.

This Court in KARTAR SINGH (supra) also clarified that
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"the provisions of Section 9A disqualify a citizen from
contesting an election; a citizen may, therefore, be
disqualified only if the facts of his case squarely fal
within the conditions prescribed by Section 9A."

[ Enphasi s suppl i ed]

19. It is clear fromsection 9A of the Act that only certain type of
contracts with the State Governnent will result in disqualification
For exanpl e subsistence of a mning | ease granting by a

government to the candidate to win mnerals froma specified area

was held not to attract section 9A in Kartar Singh Bhadana

(supra). A contract for collection of tolls at a governnment ferry was
held to be not a contract for execution of any work undertaken by

the appropriate government i n Dewan Joynal Abedin vs. Abdu

Wazed [1988 Supp. SCC 580]. A subsisting contract for sale of

i quor with the appropriate government was held to be not a

contract falling under section 9A in Ranjeet Singh vs.

Har nohi nder -~ Si ngh” Pradhan [ 1999 (4) SCC 517]. |n Ranjeet

Singh (supra), this Court reiterated the foll owi ng observations in
Ram Padarath Mahto v. M-shri Sinha (AIR 1961 SC 480) :-

PP section 9-A is a statutory provision which inmposes a

di squalification ona citizen. It would, therefore, be

unreasonabl e to take ageneral or broad view, ignoring the

essentials of the section and the intention of the |egislature.
Purposive interpretation is necessary.”

20. Ther ef ore, when section 9-A provi des that subsistence of a
contract with the appropriate governnent (either for supply of
goods or for execution of any work undertaken by that governnent)
will disqualify a candidate for being elected as a nenber of the
Legi sl ative Assenmbly or Legislative Council, the term’ appropriate
Governnment’ refers to the State Governnent al one, and not to any
instrumentality of the State Government. We, therefore, hold that
GM DC and MJIP constituted under the MGM DC Act and MIA Act
respectively, are not 'State Governnent’ and, therefore, any
contracts with themare not contracts entered into by 'the candi date
with the appropriate governnent. W accordingly answer both parts
of question (i) in the negative.

Re : Question (ii)

21. We will next consider the question as to whether the contract
dated 19.5.1996 entered by the appellant w th the Maharashtra

State Covernment which stood transferred to GMDCin the year

1998 coul d be considered to be a subsisting contract with the State
Government in the year 2002. The first respondent. contended that

the said contract dated 19.5.1996 was between the appellant and

the state governnent; that the said contract was not anended
substituting "GM DC as the enployer in place of 'State of
Maharashtra’'; that the said contract was entered by the appellant in
the course of his business with the State Government for execution
of work undertaken by the State Governnent; and that the said
contract was subsisting as on the date of scrutiny and acceptance of
the nomi nation; and that the subsistence of the said contract
attracted the disqualification under section 9-A of the Act.

22. The appel | ant does not dispute the fact that his concern
entered into the said contract dated 19.5.1996 with the State
CGovernment for execution of a work undertaken by the State
Covernment, or the fact that the said contract dated 19.5. 1996
was subsisting on the date of his nomination and scrutiny of

nom nations. Wat is contended is that the contract stood
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transferred to GMDC in the year 1998 by virtue of the provisions of
MGM DC Act and, thereafter, the said contract ceased to be a
contract with the State Governnent and therefore, what was

subsisting in June, 2002 (at the time of filing nom nation/scrutiny of
nom nati on/decl aration of result) was a contract with GV DC and

not a contract with the State CGovernnent.

23. What is rel evant under section 9-A of the Act is that the
contractor should have sone obligations to performtowards the

State CGovernment on the relevant date. In fact, the explanation to
section 9-A nmakes it clear that where a contractor has performed al
his obligations, but the governnent is yet to performits obligations
(for exanple, where the work assigned under a work order is

conpl eted by the contractor and that is duly certified, but paynent
therefore is not yet nade by the Governnent) then there is no
contract ’'subsisting’ wi'thin the nmeaning of section 9-A of the Act.

24. A contract subsists till the rights and obligations thereunder
are finally performed. The general rule is that though an enpl oyer

may assign the benefits and obligations of a contract to an

assignee, he will not be relieved of his obligations towards the
contractor, unless the contractor is-also a party to the assignnent,
in which event there is an assignnent coupled with novation, (a

new contract between the assignee and the contractor). But the
exception to this general rule is where a statute vests certain assets
of the State in a statutory corporation (or Governnent Conpany or

ot her specified person) and provides that as a consequence, the

ri ghts and obligations of the State relating to such assets shal

stand transferred to such statutory corporation (or CGovernnent

Conpany or specified person). Inthat event, the statute engrafts
itself into the existing contract and as a consequence, the statutory
corporation stands substituted in place of the original enployer,

and the existing contracts becone contracts between the statutory
corporation and the contractor. In case of such statutory
vesting/transfer, the consent of the contractor for the substitution
of the contracting party and the assignment/transfer of the contract

i s not necessary.

25. The Maharashtra State Legi sl ature enacted the Maharashtra
Codawari Marathwada Irrigation Developnent Corporation Act,

1998 (published in the Maharashtra Governnment Gazette dated
17.8.1998) The object of the Act was to make special provisions for
promoti on and operation of irrigation projects, conmand area

devel opnent and schenes for generation of hydro-electric energy

to harness the water of Godawari river pertaining to State of

Mahar ashtra and other allied and incidental activities by establishing
the CGodawari Marat hwada Irrigation Devel opment Corporation

Section 3 required the State Governnent to establish a Corporation

by notification in the Oficial Gazette. Accordingly, by Notification
dat ed 28.8.1998, the Corporation (GMDC) was so established

under the Act. Sub-section (2) of section 3 provides that

Cor poration established under sub-section (1) of section 3 shall be a
body corporate having perpetual succession and a comon seal

with power to contract, acquire, hold and di spose of property and to
do all things necessary for the purpose of the Act and nmay sue and

be sued in its corporate nane. Section 15 relates to vesting and
transfer of property, assets, liabilities and obligations to the
Corporation. It reads thus:

"15(1). From such date as nmay be specified, fromtine to

time, by the State Government (hereinafter in this section

referred to as "the appropriated date"),

(a) the properties and assets conprising novabl es and

i movabl es including Irrigation Projects, Hydro-Electric
Power Projects, works under construction and managemnent

of compl eted schenes, specified in that behalf, situated in
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the area of operation of the Corporation, which

i medi ately before the appointed date vested in the

State CGovernment and were under the control of the
Irrigation Departnent, shall vest in and stand

transferred to the Corporation and all income derived and
expenses incurred in that behal f be brought on books of the
Cor poration; and

(b) the rights, liabilities and obligations of the State
CGovernment, whet her arising out of any contract or

ot herwi se pertaining to the said projects of the State
Government shall be deenmed to be the rights, liabilities and
obligations of its corporation.

(2) Such properties, assets, rights, liabilities and
obl i gations shall be valued in such manner as the State
Governnent may determ ne:

(3) Al'l suits and other |egal proceedings with respect to
any schene for the devel opnment of lrrigation Projects and
Hydr o- El ectric power Projects vested in the Corporation

under sub-section (1), instituted agai nst or defended by the
State CGovernnent before the appointed date may be

conti nued, or defended by or against, the Corporation.™

The projects that stood transferred to and vested in GM DC from
the State Governnent are described inthe Schedule to the Act,
nanely, "all conpleted, on-going and mgjor, nedium and mn nor
irrigation projects within the area of operation of the Corporation
(excl udi ng Bhandar adara Hydro-El ectric Power Project and Ghat gar
Hydro-El ectric Power Projects)"” in the districts of Aurangabad,

Jai na, Parbharri, Beed, Usmanabad, Latur, Nanded, Ahnednagar

and Nashi k.

26. It is not in dispute that fromthe appointed date (1.10.1998),
the Tawarja Project (a Mediumilrrigation Project in Latur Division)

with all rights, liabilities and obligations of the State Governnent
stood vested in and transferred to the Corporation (GMDC). As a
consequence, all rights, liabilities and obligations relating to the said
project, including the rights, liabilities, and obligations under the

contract dated 19.5.1996 (which was one of the contracts relating
to the said project) statutorily vested in and stood transferred to
GM DC, and the contract ceased to be a contract with the State
CGovernment. Wen all rights and obligations of the State

Governnment under the contract were transferred and vested in the
statutory corporation (GMDC) by virtue of the statute, no separate
instrument of transfer or assignment is necessary, nor the consent
of the contractor is necessary for the transfer and vesting, as the
statute engrafts itself over the subsisting contract. The contract, on
such statutory transfer and vesting, though originally entered with
the State Governnent ceased to be a subsisting contract with the
State CGovernment fromthe date of such transfer and vesting and
wi Il be considered as a subsisting contract with the statutory
corporation (GMDC). Therefore, the contract dated 19.5.1996

t hough subsisting on the date of filing of nom nations and scrutiny
of nom nation, was not a contract with the appropriate Governnent,
but with GM DC.

Re : Question (iii)

27. Qut of the three subsisting contracts, the contract dated
19.5.1996 was with GV DC and contracts dated 31.12.1998 and

12.4.1999 were with MIP. W have already held that neither GM DC
nor MIP is 'appropriate government’. Therefore, the appellant had
no subsisting contract with the appropriate governnent either for
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supply of any goods or for execution of any work undertaken by

that governnent in June, 2002 (on the date of filing the

nom nation, the date of scrutiny of nominations and the date of
declaration of result). Consequently, the appellant did not incur any
di squal i fication under Section 9A of the Act.

28. Accordingly, we allow this appeal and set aside the order of
the H gh Court and reject the challenge to the el ection of appellant
by the first respondent in Election Petition No. 1 of 2002 on the file
of the H gh Court of Bonbay, (Aurangabad Bench). The said

El ection Petition stands dism ssed. Parties to bear their respective
costs.




