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PETI TI ONER
UNION OF I NDIA & ORS
Vs.
RESPONDENT:
NO 664950 | M HAVI LDAR/ Cl ERK SC BAGARI
DATE OF JUDGVENT: 15/ 04/ 1999
BENCH

Syed Shah Mohamed Quadri, S.N. Phukan

JUDGVENT:

S. N. PHUKAN, J.

This appeal is directed against the full bench
decision dated 24.12.1993 of the H gh Court of H nacha
Pradesh in Cvil Wit petition No, 747 of 1991

For the purpose of appreciating the points urged in
this appeal we may briefly state the facts.

The respondent. appeared i'n person before the High
Court. In this Court though notices were issued he did not
appear hence the matter was taken up for  hearing in his
absence.

The respondent is a Havildar/Cerk in [Indian Arny
and he was interested in prosecuting his studies further for
obt ai ni ng hi gher educat i onal gualifications such as
post-graduation in |law but he felt handi capped because of
the provisions contained in Arny Instruction nanmely Arny
O der No. 11 of 1987 according. to which only Regular
Conmi ssioned O ficers can be granted extra-ordinary |eave
subject to certain conditions and not persons- like the
petitioner, who is not an officer. Therefore, he chall enged
the said Arnmy Order before the High Court on the grounds of
di scrimnation, wthout any |awful basis etc.

Before the Hi gh Court the present appellants took
t he stand that study leave is granted to a Regular
Comm ssioned O ficer to get higher studies having a direct
and cl ose connection with the spheres of his duties. 1t was
al so stated that the nature of duties of Junior Conm ssioned
Oficers and non-Conmissioned Oficers is different as
conpared to Regul ar Conimnissioned Oficers. The appellants
took the stand that the matter of grant or refusal of study
| eave is purely di scretionary. The al | egati on of
di scrimnation was denied. It was also sated that for
Juni or Commi ssioned O ficers and Noncommi ssioned Oficers
there are institutions of the appellants where these
Oficers are trained.

We find fromthe judgnent that & prayer made on
behal f of the present appellants for adjournnment was denied
on the ground stated in the judgnment and the wit petition
was di sposed of w thout hearing the | earned counsel for the
appel | ant s.
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The High Court relying on the decisions of this
Court canme to the finding that the duties of clerical nature
are also inportant and therefore, rejected the stand of the
appel l ants and hel d that hi gher educational qualification is
al so necessary for clerical staff.

Accordi ng to t he Hi gh Court the pr esent
classification for granting study |eave was not founded on
an intelligible differentia and the sane has also no
relation to the object sought to be achieved and benefit of
study | eave nust be made available equally to all classes of
above officers of Indian Arny.

We have heard M. P. N. M shra, |earned Seni or
counsel for the appellant.

Before entering into the reasoning given by the High
Court let us nowfirst consider the scope and anbit of
Articles 14 and 16 vis-a-vis different classes of enpl oyees.
We _may refer to:

In AIl India Station Masters’ and Assistant Station

Mast er s’ Associ at i'on Del hi and others Versus GCenera
Manager, GCeneral Railway and others AIR 1960 SC 384 = 1960
(Vol . 11 SCR 311 while considering ‘Article 16 of the
Constitution the Constitution Bench of this Court inter alia
held that equality nmeans - equality  equality as between

menbers of the sane class of ‘enployees, and not equality
bet ween nenbers of separate, independent cl asses.

Simlar views were expressed by the Constitution
Bench of this Court in Jagannath Prasad Sharnma Versus The
State of Uttar Pradesh and others AIR 19661 SC 1245 = 1962
(Vol.1) SCR 151 and in paragraph 15t was inter alia held
that equal protection of the |aws does not postulate equa
treatnment of all persons wthout distinction, it nmerely
guarantees the application of ‘the sane laws alike and
wi thout discrimnation to all persons simlarly situated.

In The State of Msore and another Versus P

Nar asi nga Rao AIR 1968 SC 3349 = 1966 (Vol. 1) SCR 407 this
Court considered the validity of the Rules and it was inter
alia held that it is well settled that though Article 14
forbids class legislation, it does not forbid reasonable
classification for the purposes of |egislation and when any
i mpugned rule or statutory provision is assailed on the
ground that it contravenes Article 14, its validity can be
sustained if two tests are satisfied nanely classification
on which it 1is founded nust be based on an intelligible
di fferentia which distingui shes persons or things ground
together from others left out of the group, and the second
test is that the differentia in question nust have a
reasonable relation to the object sought to be achi eved and
in other words there must be sone rational nexus between-the
basis of <classification and the object intended to be
achi eved. It was also held that Articles 14 and 16 form
part of the sane constitutional code of guarantees and
suppl enent each other and in other words Article 16 is only
an instance of the application of the general rule of
equality laid dow in Article 14 and it should be construed
as such and, therefore, there is no denial of -equality of
opportunity unl ess t he per son who conpl ai ns of
discrimnation is equally situated with the person or
persons who are alleged to have been favoured.
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In the decision of this Court in Indian Railway SAS
Staff Association & other Vs, Uni on of India and others
(1998 (2) SCC 651), it was held that there can be nany
criteria for classification of posts such as administrative
procedure and others which have to be t aken into
consideration by the authorities concerned before deciding
on the classification

Situated thus, broadly speaking, concept of equality
has an inherent limtation arising fromvery nature of the
guar ant ee under the Constitution and those who are simlarly
circunstanced are entitled to equal treatnent. |If there is
a rational classification consistent with the purpose for
whi ch such classification was nade, equality is not
violated. Article 16 of the Constitution does not bar a
reasonabl e classification of enmployees or reasonable tests
for selection. Equality of opportunity of enploynment neans
equal ity ‘as between nenbers of the sanme class of enpl oyees
and not equality between nenbers of separate independent
cl asses.

M. Mshra, learned counsel for the appellant, has
drawmn our attention to Clauses (Xl1), (XV) and (XVII11) of
Section 3 of The Arny ~Act, 1950. These cl auses define
"Junior Comm ssioned Oficer’, Non-Conmi ssioned Ofice’ and
"Officer’. Cdause (XVIIl) of Section3 of The Arny Act,
1950, while defining the term’Oficer’, has clearly stated
that the O ficer or Non-Conm ssioned Oficer. Rel ying on
the above definitions, M. Mshra has rightly pointed out
that legislature has classified the personnel of the Arnmed
Forces into different categories and this classification has
not been challenged. W are of the opinion that |egislature
while creating different classes of officers has classified
them on the basis of the requirenent ~of armed forces and
thus this classification cannot be said to be arbitrary. |If
pay, perks and other privileges granted to these officers
are different, we are, therefore, of the opinion that /'there
is no question of violation of provisions of articles 14 and
16 of the Constitution.

Now t he question is whether the —inpugned order
nanely, Arny Order No. 11 of 1987 is discrimnatory. W
guote bel ow the rel evant portion of the order as quoted  in
the i npugned judgnment of the Hi gh Court :-

Rule 1 and 2 are given bel ow : -

"1, All regular O ficers wll be
eligible for the grant of extra |eave
known as Study Leave for pursuing specia
studies in India or Ex-India under the
conditions specified in para 2 bel ow

2. Conditions for the grant of study
| eave are as under

(a) Study leave will be admissible to
Oficers of all Arnms and Servi ces.

(b) Study Leave nmay be granted to an
of ficer enabling him to wundergo, in or
Ex-1ndia, a non acadenic full time regular
cour se/ programre/ doctoral studies | eading
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a recognised formal diplona/degree in
institutions recognised by the Mnistry of
Educati on, Sci ence and Technol ogy,

certified by Ar nry Headquarters as
enhancing the wusefulness as an officer
Study Leave wll not be granted for
correspondence courses, part tine courses
and attendi ng night classes.

(c) Study Leave shall not be granted

to an officer who is due to retire from
service within 5 years or the date of
return to duty fromstudy | eave in respect
of Cols and above, and 7 years for Lt.Cols
and bel ow. Resi dual service wll be
cal culated in the rank of the officer at
the time ~of sanction of study |eave.
Study | eave shall not be granted to an
officer who has rendered less than 10
years service. However , t he M ni mum
service can be lowered wunder specia

service can be |owered under speci a

circunmstances-on nerits of the case by the
sanctioni ng-authority. Resi dual service
for battle /casualties and permanent | ow
nedi cal category officers whose category
is either attributed or aggravated due to
uncongeni al mlitary service shall  be
three years.

(d) The maxi-mum peri od of study | eave
will be upto 24 nonths. It may be extended
by a period of two nonths annual | eave (if
not already availed) of the year in which
study | eave conmences, plus an additiona
two three vyears cycle spanning the study

| eave period, if so required for the
specific study being undertaken. Furl ough
rates of pay wll be adnmissible during
furlough 1eave when granted. The maxi mum
period of study |eave, including annual

| eave and furlough wll be 28 nonths

during the entire service of the officer

(e) St udy | eave Ex- 1 ndi a wi ||
ordinarily be adni ssi bl e for those
non- academ ¢ cour ses whi ch are not
avail abl e at any University or Institution
in India.

(f) Study leave wll be adnissible
not nor e t han twi ce throughout the
service, subject to the over all 28 nonths
[imt prescribed in sub-para (d) above.

(9) Study |eave vacancies wll be
filled up.

"The application for approving study |eave
has to be scrutinised by the Screening
Conmittee as per the inpugned order and
priorities which are to be followed by the
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Screening Conmmttee are quoted bel ow : -

(a) Useful ness off the subject of
study to Arns/ Service.

(b) Subj ect s contributing to an
officer’s enployability in the service.

(c) Resi dual Service of the officer
from the point of viewof utility of his
education to the service.

(d) Oficers who have obt ai ned
adm ssion in recognised Universities or
Institutions will be preferred.

(e) O ficers who have been away from
regi mental duties for the last two years
after specialised courses or post graduate
courses will be given |ower priority.

(f) Oficers” with a good car eer
profile will be given preference.

(9) Battl e casualties and disabled
officers who have Ilimted scope for
furthering their career wll ~be given
preference.”

The High Court after stating the law |aid down by
this Court in various decisions including Maneka Gandhi vs.
Union of India and others (AR 1978 SC 597), Ajay Hasia vs.
Khallid Mijib Sehravardi and others (AR 1981 SC 487), R D.
Shetty Vs. The International Airport Authority of India and
others (AIR 1979 SC 1628), Union of ‘India and another @ etc.
Vs. Tulsi Rametc. (1985 (3) SCC 398), held that i npugned
Army Order is not based on reasonable classification and
denial of study Ileave to Junior . Comm ssioned Oficers,
Non- Conmi ssioned O ficers and other ranks-—is not only
irrational and arbitrary and the <classification is not
founded on an intelligible different but the same also  has
no rational relation with the object sought to be achieved.
According to Hi gh Court, benefit of study |eave nmust be nmde
applicable equally to all

The Arny authorities have given reasons for not
maki ng available the benefit of study |eave to the other
categories of officers except Commi ssioned Oficers. 1t has
been categorically stated that for officers of other /rank
there are other institutions where courses are conducted for
these categories of personnel and by sending themfor these
courses, proper care is taken to ensure efficiency in the
armed forces. In fact, the petitioner has admtted, as
stated in the wit petition, that tow weeks’ Conputer Course
i n Jodhpur University was organised by the Army Authorities.

It has al so been stated in the counter that there
cannot be any dispute that character and duties of Junior
Conmi ssioned O ficers and Non-Commissioned Oficers are
different as conpared to that of regular Comm ssioned
officers. |If the conpetent authority thought it fir and
proper that case for study |eave for Commi ssioned Oficers
shoul d be considered and this benefit should not be given to
ot her categories of officers, as for this category Arny
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Authorities take adequate <care for training themin their
own institutions or outside, it cannot be said that inpugned
Order No.11 of 1987 is arbitrary or irrational. The object
as stated in the counter, of granting study leave is to
enhance the know edge of Commi ssioned Oficers who have an
inmportant role to play not only to maintain discipline but
also for performng their duties as Conm ssioned Oficers.
Therefore, it cannot be said that Arny Order No.1ll1l of 1987
was not founded on intelligible differentia and it has no
relation with the object sought to be achieved and we hol d
that the Order in question is not violative of Article 14 of
the Constitution.

For the reasons stated above, we find nmerit in the
appeal and accordingly it .is allowed by setting aside the
i mpugned order. Costs on the parties.




