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ACT:

Constitution at India, 1950-Articles 14 & 16-Equality of
opportunity in matters of pronotion-Punjab Educat i ona
Service (Provincialised Cadre) Cass 11l Rules, 1961-
Val i dity-Schools run by Local Bodies and teachers taken over
by government in 1957--Teachers given same scal es of pay as
given to those in government run school s--1961 Rules form ng
separate and dim nishing cadre for teachers of Local Bodies
School s taken over by governnent-Rules if discrimnatory in
matters of pronotion.

HEADNOTE:

The schools run by munici pal boards and district boards in
the then State of Punjab were taken over by the Punjab
Government with effect from Cctober 1, 1957.  The teachers
t hen enployed in these schools, thus becane’ State
enpl oyees. These teachers called provincialised teachers
were to be given the same grades of pay and other allowances
as wer e given to their counterparts in gover nient
enpl oyment . The teachers in governnent enploynment were
governed by the Punjab Educational Service Cass Ill ' Schoo
Cadre Rules, 1955. On February 13, 1961, the Punjab
gover nient pronul gat ed under article 309 of t he
Constitution, the Punjab Educational Service (Provincialised
Cadre) dass 11l Rules, giving them retrospective effect
from Oct. 1, 1957. By these Rules the provincialised
teachers were treated as failing under a Cadre separate and
distinct fromteachers in the St-ate Cadre governed by the
1955 Rul es. The ‘provincialised” Cadre was to be a
dimnishing cadre to becone extinct in course of tine.
There was to be no further recruitnent to that cadre and al
vacancies arising in that cadre were to be replenished by
direct recruitment to the State cadre. The transfer of such




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 49

posts to the State cadre was to be done by splitting up such
vacant posts into blocks of 7 and 6 by rotation

Consequently, the selection grade of 15 in the State cadre
progressively increased in strength which was determned by
the total cadre strength while the selection grade in the
provinci alised cadre progressively decreased. Thus those
recruited to the State cadre had a progressively |arger
chance of getting into the sel ection grade.

In State of Punjab v. Joginder Singh, [1963] 2 Supp. S.CR

169, this Court upheld the validity of the 1961 Rules
agai nst chall enge under articles 14 and 16 of. t he
Constitution. In the view of the majority the two cadres
started as i ndependent services, they were never integrated
into one service and, therefore, the dissimlarity of the
treat nent by the Rules was not a denial of equa

opportunity. But, the Punjab government never i nplenented
the Rules at any time. ~On the reorganisation of the erst-
whil e Punjab State into Punjab and Haryana on Nov. 1, 1966,
the Haryana governnent put the 1961 Rules into operation

The petitioners,  appointed in the Local Bodies Schools
before ’provincialisation®, challenged the validity of the
1961 Rul es. Their conplaint was that the Rules created,
wi thout any valid justification, two cadres, the

609

State cadre and /the  provincialised cadre, the forner
including not only the Government School teachers but also
those recruited after Cctober 1, 1957 and -posted in the
provinci ali sed schools; that by reason of having two cadres
and providing for both a uniform15%for selection grade
posts, coupled wth making the provincialised cadre a
di m ni shing one, the result has been that teachers deened to
have been appointed to the State cadre with effect from
October 1, 1957 and even those recruited  thereafter have
been. pronbted to the Selection grade, while those ' in the
provinci al i sed cadre, though senior in service and performed
identical duties and had identical scales of pay, remained
in the ordinary grade. According to the petitioners these
Rules and their inplenentation contravened articles 14 and
16 of the Constitution. The petitioners contended that the
decision of this Court in Joginder Singh's -case required
reconsi deration.

HELD: (Per Shelat, Ray, Jagannohan Reddy, Khanna  and
Mat hew, JJ., Pal ekar and Beg, JJ. dissenting) dismssing the
petition,

(i) The majority decision in Joginder Singh's case does not
need reconsideration. [638 D

(ii) Ever since 1937, and even before, the two categories of
teachers have al ways renmi ned di stinct governed by different
sets of Rules, recruited by different authorities and
having, otherwise than in the matter of pay scales and
qualifications, different conditions of service. Thi s
position remained as |ate as February 13, 1961. On that day
whereas the State cadre teachers were governed by the 1955
Rules, rules had yet to be framed for the provincialised
t eachers. The two cadres thus being separate, governnent
was not bound to bring about an integrated cadre especially
in view of its decision making the provincialised cadre a
di mi ni shing one and bringing about ultimately through that

principle one cadre only in a phased manner. If through
hi storical reasons the teachers had remained in two separate
cat egori es, the classification of the provinci al i sed

teachers into a separate cadre could not be said to infringe
article 14 or article 16. [635 B, E]

(iii) It was also not incunmbent on the government to
make the 1961 Rules wuniformy applicable to both the
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categories of teachers, firstly, because, a rule framng
authority need not legislate for all the categories and can
select for which category to legislate, and, secondly
because, it had already cone to a decision of gradually
di m ni shing the provincialised cadre so that ultimately only
the state cadre would remain. That was one way of solving
the intricate difficulty of inter seniority. [635 E-F]
Sakhawat Ali, State of Olissa, [1955] 1 S.C R 1004,
Madhubhai  Amat hal al Gandhi v. The Union of India; [1961] 1
S CR 191 and Vivian Joseph Ferreira v. The Minicipa
Corporation of G eater Bonbay, [1972] 1 S.C.R 70, referred
to.

(iv) The governnent had the power to nake rules wth
retrospective effect and therefore could provide therein
that appoi ntments made between Cctober 1, 1957 and February
13, 1961 shall be treated as appointnents in the State
cadre. That had to be done for the reason that the
provinci ali sed cadre was al ready frozen even before Cctober
1, 1957, and governnent had decided not to nake fresh
appointnents in that cadre since that cadre was to be a
di m ni shing one. [635 H

(v) The | ogi c of governmnent decision to make the
provinci alised cadre a di mnishing one was that as the posts
in that cadre gradually di mnished the nunber of selection
posts also dimnished: The proportion of 85 : 15 however.
remai ned intact. and teachers in both the cadres according
to
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their seniority continued to -obtain their pronoti ona
chances. No injustice in this process couldjustifiably be
claimed as when the posts in-the provincialised cadre were
larger in nunber, its nenbers got a larger nunber of
sel ection posts. The bl ock system was devised to inmplenent
the process of dimnution in a phased manner. Wether the
ratio of 11113 resulted fromit or not is not material, for
once the principle of that cadre being a dimnished one is
accepted as not violating article 14 or article 16/ and so
long as 15% renai ned untouched the bl ock systemis no nore
than a nmethod to further the process of dimnution. [640 C
Dl

(vi) The case of t he respondents appoi nted after
provinci al i sation and are junior in service to the
petitioners, 1is not conparable, for, they were appointed
under the 1955 Rules. They may have been posted in the
provincialised Schools but that cannot nean that they were
appointed in that <cadre. Their appointment being in a
separate cadre it is inpossible to say that they Wre
simlarly situated. By reason of their recruitnment in_ the
state cadre, their conditions of service including their
pronoti onal chances and their seniority would be governed by
1955 Rules and would only be conparable to those -in that
cadre only. [638H 639B]

Per Pal ekar J : The petitions nmust be allowed and the ‘rules
of 1961 quashed as viol ative of the petitioners’ fundanenta
rights under articles 14 and 16 of the Constitution.

(1) The decision in Joginder’s case required to be
revi ewed.

(2) The Punj ab Governnent throughout consi dered the
teachers as equal in all respects giving them the sane
scales of pay nmade themwrk in the same schools and
endeavoured to ensure the sane chances of pronotion to all
The governnent thought that the best way of ensuring equa
chances of pronotion was to keep the cadres separate for
some time and effect pronotions separately in the two cadres
by a fornula which ensured 15% hi gher posts at any given
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time to the provincialised cadre and 15% to the State
cadre.. In this way the State believed that it had effected
enotional integration of both the sections of teachers. The
CGovernment, however, failed to visualise that by reason of
the wide disparity of posts in the two cadres (107 in the
State cadre and 20,700 in the provincialised cadre) the
nunber of higher grade posts in the State cadre would swell
by the transfer of a disproportionately |large nunber of
posts which fell vacant in the provincialised service and
that juniors in Govt. service, would after conpleting 5
years of qualifying service becone eligible to be appointed
to all those higher posts in the State cadre nuch earlier
than their seniors who were borne on the provincialised

list.. The majority judgment, in Joginder’'s case does not
appear to have been aware of ‘the future inpact of the Rules.
| f the Rules are given effect to, seniors in t he
provincialised service wll have to remain in the |ower

grade while the juniors in the state cadre will go into the
hi gher grade. ~ Once they go into the higher grade, they wll
beconme seniors for all purposes and will block the entry of
a nenber of the provincialised service to higher posts of
Head teacher in the case of Prinmary schools and Head Masters
in the case of Secondary schools. [658B-659A]

That this was not theresult the State Governnent had
desired is clear /fromthe governnment’s conduct after the
deci sion in Joginder’s case. The Punjab Governnent did not
enforce the Rules.. On the other hand the governnent unified
the two grades and with the unification, the two grades one
ordinary and the ‘other pronotional disappeared and the
teachers whether belonged to the State cadre or the
provinci alised cadre continued in one grade each one draw ng
his salary in accordance with the years put in the service.
This further
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established that the State governnent had al ways considered
the two sections of teachers as equals. The unified grade
continued to apply to all these teachers after the /creation
of Haryana State. [659-F]

The minority in Joginder’'s case is right in holding that
after the District Board and Minici pal Board School teachers
were taken over by the government of Punjab an anal ganmated
Educati onal Service was evol ved and that the governnent by
giving the sane ternms of enploynment had in fact constituted
a single grade of teachers--State and Provincialised. After
doing that, it was not open to the governnent, ill 1961, to
seek to provide a differential treatnent between the two
sections constituting one unit by retrospective provision.
On the CGovernnment’s own showing the teachers were divided
into the two cadres, nanely, the State cadre and the
provincialised cadre in 19'61, solely to give equal ~ chances
of pronotion to both sections of teachers. The plan, how
ever, mscarried owing to circunstances not clearly
visualised at the time and resulted in frustrating the
object of securing equality in the matter of pronption.
Wth that, the raison detre for the classification dis-
appeared and the question of linking it with the object did
not survive., The object of the Punjab state government was
to evolve one service out of two parallel services the
menbers of the two services being regarded as equal to al
substantial respects. The governnent accepted gradualismin
integration only with a viewto secure the sanme chances of
pronmotion to both the sections. [660A-C, G

The mjority in Joginder’'s case does not appear to have
considered the question with regard to juniors appointed
after Cctober 1, 1957 stealing a march over those who were
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absorbed on that date. Though it nay be theoretically
possible to regard the enployees in the State cadre prior to
October 1, 1957 as nenbers of a distinct <class, it is
i mpossible to do so with regard to those who have been
appointed in the vacancies in the provincialised schools
after Cctober 1, 1957. Being appointed in the posts’ of the
provincialised service, they belong to the sane class as the
other nenbers of the provincialised service and it is not
possi bl e by any artificial devise to give nore advantageous
chances of pronotion to the new recruits. Even if the
classification is accepted as a reasonable classification in
respect of the nenbers of the State cadre who were in
exi stence on Cctober 1, 1957, the Rules, in so far as they
di scrimnate between the petitioners and the teachers who
have been appointed after Cctober 1, 1957 in the vacancies
of provincialised posts woul'd be bad under Articles 14 and
16 of +the Constitution. Articles 14 and 16 of t he
Constitution are not nerely concerned to see whether broad
justice is done en-masse. They are also concerned with the
right of _an individual not to be discrimnated against.
[ 663A-C, 661H

State of Punjab v. Joginder Singh, [1963] Supp. 2 S.CR
169; Keshav MIIls Co. Ltd. v. Conm ssioner of Income-tax.
[1965] 2 S.C.R 908, referred to.

Per Beg, J, concurring with Pal ekar, J; The rules of 1961
affect the interests of the petitioners so detrinentally and
result in such patent injustice to themthat it has to be
held that the petitioner’'s conplaints of violation of
Article 16 of the Constitution, are justified. [667 C

It is not enough to hold that there is, in fact, a
classification of the teachers into two cadres by finding
that "the two services started dissimlarly “and continued

dissimlarly" in any respect, or that nmenbers of either of
two cadres were for purely historical reasons. differently
treated in any mtter whatsoever in ’'the post. These
differences may be later relevant for others purposes., In
the present case these largely
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accidental dissimlarities, which have al nost evaporated and
di sappeared, were put forward only to justify a difference

made in the pronotional chances of the two cadres. The
qualifications of two groups of teachers —considered  "in
bul k" or as groups, will not be very material. [If a teacher

is highly qualified but he happens, by nere accidents  of
life, to be placed in the provincialised cadre, there is no
reason why this fact alone should dimnish his pronotiona
chances. He must be held to have been unfairly treated when
anot her, with far |less experi ence and educat i ona
qualifications, can or does get preference over himdue to
equally fortuitous reasons which placed himin the /State
cadre. Rul es which have such an effect would be struck by
articles 14 and 16 of the Constitution. [665 B-F]

VWhat ever may be the view of any governnent on the subject,
if it appears to the court on an exam nation of all relevant
facts that two groups of governnment enpl oyees, doing exactly
t he sanme type of work, possesing the sanme kind of
qualifications and conpetence and experience ought to be
pl aced in one category having regard to the object which the
classification nust serve, the court would be justified in
holding that for that particular purpose, they form one
class. The purpose and the basis of the qualification nust
be justly and reasonably correlated. [666 C- D

A division of teachers into tw cadres for pronotiona
prospects only is hi ghly artificial, unr eal and
unjustifiable. The only rational classification for such a
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purpose is one which could be based on nerit-cunseniority.
If nerit and conpetence are the only relevant consideration
for the purpose of a particular object sought, other
di fferences are not material for justifying the differences
made in promotional chances. [666E]

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petitions Nos. 97 of 1970.

Under Article 32 of the Constitution of India for the
enforcenent of the Fundanental Rights.

S. K. Sen, S. C Manchanda, S. K Mhta, K L. Mehta and
K. R Nagaraja, for the petitioner No. 1 (in W P. No. 97
of 1970).

L. M Singhvi, B. R L. lyengar, S. K Mhta, K L. Mhta
and K. R Nagaraja, for the petitioner No. 2 (in WP. No. 97
of 1970).

V. M Tarkunde, S. K Mhta, K L. Mehta and K. R Naga-
raja, for ~petitioners Nos. 3 and 4 (in WP. No. 657 of
1970).

S. K. Sen, S. C. Manchanda, 'S. K Mehta, K L. Mehta, and
K. R Nagaraja for petitioners Nos. 3 and 4 (in WP. No.
657 of 1970).

Niren De, Attorney General of India, V. S. Desai, R H
Dhebar and R N. Sachthey, for respondents Nos. 1 to 3 (in
WP. No. 97 of 1970 and Respondents Nos. 1 to 4 (in WP. No.
657 of 1970).
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Mohan Behari Lal, for respondent No. 4 (in WP. No. 97 of
1970).

V. S. Desai, S. K Dholkia and Ramasesh, for respondent
No. 36 (in WP. 97 of 1970) and respondent No. 81 (in WP.
No. 657 of 1970).

Respondent No. 42 appeared in person (in WP. No. 97 of
1970).

S. K. Dhol aki a, for respondent No. 47 and ot her
respondents (in WP. No. 97 of 1970) and Respondent No. 67
and other respondents (in WP. No. 657 of 1970).

M L. Loniel, Unla Kapoor, R Khanna and Kanl esh Bansal
for respondents Nos. 6 to 11, 13, 16 to 19 and 21 to 34 (in
WP. No. 657 of 1970).

M C. Setalvad, V. S. Desai and S. K. Dholakia, for
respondent No. 49 (to WP. 97 of 1970) and respondent No. 78
(in WP. No. 657 of 1970).

The Judgnment of J. M SHELAT, A. N RAY, P. JAGANMOHAN
REDDY, H R KHANNA AND K. K. MATHEW JJ. was delivered by
SHELAT, J., D. G PALEKAR AND M H BEG JJ. gave separate
di ssenti ng opi ni ons.

(In Wit Petition No. 97 of 1970)

Shelat, J. On Cctober 1, 1957, when the then State of Punjab
brought about provincialisation of all schools till then run
by the Local Bodies, there were 231 High Schools and 762
M ddl e School s conducted by the said Local Bodies. Ther e
were at that tine 321 headmasters/headm stresses getting a
scale of pay of Rs. 250-Rs. 350, 294 nmsters/m stresses
getting a scale of pay of Rs. 250-Rs. 300 and 1,792
masters/ m stresses getting a | ower scale of Rs. 100-Rs. 250.
On Cctober 1, 1957, all the schools together wth their
existing staff were taken over by the State Governnent. As
in the case of the primary junior teachers, it was provided
that all these nasters/nmstresses from the provincialised
school s woul d be given the sane scal e of pay and allowances
as were given to their counterparts serving in the
CGover nrent school s.
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According to the petitioners, the mninmum qualifications
required for the appointnent of nmasters were the sane for
both the State schools and those conducted by the Loca
Bodi es. That fact, coupled with the fact that they were to
be given the same scale of pay and all owances, neant that
there was no difference between the provincialised nasters
and those appointed subsequent to the provincialisation
bet ween Cctober 1, 1957 and

614

February 13, 1961 when the 1961-Rules for the provincialised
mast ers and teachers were promul gated, except that those who
were appointed after the date of provincialisation were
junior to themin service. According to the petitioners,
the two categories of masters, the provincialised and the
Government schools nasters, therefore, formed one class
since both the categories were given the sane scal es of pay,
both were Government enployees and both carried out the same
duties and perforned the same functions in schools which on
provi nci al'i sation ’becane Governnent schools.

The grievance of the petitioners was that Rules of 1961
di vided masters, who for all practical purposes forned one
class, into two arbitrary cadres, the State cadre and the
provinci alised cadre; and through their various provisions
meted out differential treatment to those appointed after
Cctober 1, 1957 by their being treated as belonging to the
State cadre, although the petitioners and several others
like them were senior in experiencethan those recruited
after the said date. The 1961-Rules thus created discri-
m nation dividing the masters into two categories, although
there was no rational basis for such a classification

As and by way of illustration of such alleged discrimnation
the petitioners stated that Petitioner RamlLal, a  trained
graduate (B.Sc., B.T.) was appointed in the District Board' s
H gh School, Rukhi, District Rohtak ~in 1955. He was
confirmed in that post on Septenber 1, 1957. Respondent
Raj eshwar Parshad was appointed in the sane Hi gh Schoo
after provincialisation on WMy 12, 1958. Though the
petitioner Ram Lal was thus senior to himin experience and
possessed the same Qualifications, Rajeshwar had been call ed
for pronotion to the selection grade, while the petitioner
was ignored. Likew se, petitioner Ram N was, also a trained
Master (B.A., B.T.), was appointed on April 28, 1956 in the
erstwhile District Board High School, Asandah, District
Rohtak and was confirned as such on Cctober 1, 1957.
Respondent Dil awar Si ngh was appointed in the same school on
April 16, 1958. Though, therefore, junior to him in
service, Dilawar Singh had been called for pronption to the
sel ection grade only because under the 1961-Rules he had
been placed on his appointnent in the State cadre. |In 1965,
petitioner Ram Niwas was transferred to the Governnment High
School at Rajlugarh, District Rohtak, where in~.-1968 he
officiated as the head master for about six nonths. Yet,
two of the appointees recruited after Cctober 1. 1957, by
reason of their being placed in the State cadre, would  be
pronbted to the selection grade, while the petitioner
though senior to them wll not get such a chance. Bei ng
t hus promoted to the higher grade earlier than t he
petitioner, the petitioner not only has |ost chances of a
hi gher grade but al so
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chances of being appointed headnaster in future. Such a
result has cone about as a consequence of (a) splitting of
the service into two cadres, (b) the provincialised cadre
bei ng made a di m ni shing cadre- and (c) by transfer of posts
falling vacant in the provincialised cadre to the State
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The conplaint of the petitioners was that as a result of the

i npl enentation of the 1961-Rules (a) all State schools

mast ers appoi nted before Cctober 1, 1957 have been pronoted
to the selection grade, and (b) nasters appointed after that
date, though junior in service than the provincialised
masters, have got quicker chances of being pronoted to the
sel ection grade t han their counterparts in t he
provinci alised schools. The anomaly of such differentia
treatment was that though in same cases provincialised
masters, by reason of their |onger experience, have been
call ed upon to officiate as headnmasters, yet when it came to
the pronotion to the selection grade, those who were junior
to themin service but were placed in the State cadre as a
result of the said Rules, have been called earlier for being
promoted to the higher grade. On the ground that the
splitting of the service into two artificial cadres giving
rise, as aforesaid, to differential treatment to the two
categories of nasters, the petitioners challenged also the
validity of 'two nenos, dated February 20, 1968 and March 3,

1970, issued by the Director of Public Instruction, under
whi ch sel ection fromanmpngst the nmenbers of the State cadre
for pronotion to the selection grade was proposed. These

proposals are for those deened to have been appointed in
that cadre between Cctober 1, 1957 and February 13, 1961
although they were posted in the provincialised schools.
The grievance was that although serving in the sanme school s,
the working of the 1961-Rul es has enabled those junior to
the petitioners to get better ~and quicker - pronotiona
chances to the detriment of the petitioners’ interest. For
reasons alnost identical to those taken in-the junior
teachers’ wit petition No. 657 of 1970, the petitioners
claimthat the 1961-Rul es, as also the said nmenos, should be

decl ar ed invalid and the respondent-State shoul d be
conpelled to treat the petitioners and those others in a
like position as senior to all the masters appointed

subsequent to their appoi ntnents.

As in the case of the petition by the junior teachers, the
basis of the present wit petition is that -both  these
categories of masters forned one class prior to February 13,
1961, but that the Rules of 196 split up arbitrarily that
class into two cadres resulting in the discrimnatory
treatnment to those placed in the provincialised cadre and
giving a differential treatnment to those placed in the State
cadre. The respondent-State deni ed that basis and pointed
out that on Cctober 1, 1957, when provincialisation came
into operation, there were State schools teachers and
mast ers who were
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governed by 1955-Rul es made under Art. 309 of the Constitu-
tion. These Rules did not apply to those who were taken

over to the Government service from the provincialised
schools and for whomrules were yet to be made and . which
rules were ultimately nade and promnul gated on February 13,
1961. Thus, the two categories of nmasters were separate,
and therefore, there was no question of one class of
enpl oyees split up by the 1961-Rules into two categories.
The CGovernnent’'s plea was that the fact that the two
categories of masters received the sane scales of pay and
al l owances or that they did the same kind of work or were
even transferable fromone type of school to another nmade no
difference to the actual fact that they belonged to two
separate categories and were never (used into one class. In
fact, even after provincialisation was brought about, the
provincialised masters, until January 22, 1960, were not
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transferable to the State schools. Since the 1955-Rules did
not apply to the provincialised masters, and the two
categories of masters were not at any stage fused together
separate rules had to be nade for themand conditions of
service for themhad to be laid down after they were taken
over to the CGovernment service. |In framing the new rules
the Governnent expressly provided that the provincialised
nmasters and teachers, should forma separate cadre, which
cadre should be a dimnishing one which would ultinately
vanish leaving. the State cadre alone in the Governnent
Educati onal service. Consequently, when vacancies fell and
new teachers and masters were appointed, recruitnment was
made under 1955-Rules, and as laid down in those Rules, by
the Subordi nate Services Selection Board. Respondents 4 to
236, recruited after ~October 1, 1957. were, therefore,
deened to have been taken in the State cadre wunder 1955-
Rul es and their conditions of service were governed by those
Rul es.

That bei ng so, even though these masters appointed in State
cadre were posted and served in the provincialised schools,
it made no difference to the fact that the, two categories
of teachers and nasters were distinct and were governed by
different sets of rules which laid down conditions of
service obtainable to them Therefore, the nere fact that a
master fromthe State cadre was posted or transferred-to a
provincialised school did not nean that he should be
governed by the Rul es governing the provincialised ,cadre or
Vi ce versa. The r espondent - Gover nirent deni ed t hat
discrimnation resulted either as a consequence of the two
categories being retained as distinct categories, or by the
appoi ntnents after Cctober 1, 1957 of ~new nmasters and
teachers in the State cadre, or by the provision of transfer
of posts fromthe provincialised cadre to the State cadre in

the 1961-Rul es. If as a result of the  working of | these
Rul es the nunmber of posts in the
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provinci al i sed cadre gradual 'y decr eased with a

corresponding rise in the nunber of posts in the State cadre
and posts in the' selection grade also underwent  a sinlar

variation, it was due to the decision taken by the
CGovernment to make the provincialised cadre a dimnishing
one. But the Governnment was not bound to combine the two

categories into one class, nor was it not entitled to make
separate rules for the provincialised nasters who were taken
over to the Government service particularly since the
Government was confronted with several difficult problens in
adjusting and fixing inter seniority of the menbers of the
two categories. Since the two categories were governed by
different sets of rules and conditions of service obtainable
thereunder, each having its own selection grade, even'if a
nmenber of one cadre got a pronotional chance in.-his own
cadre earlier than a nmenber in the other cadre, even ' though
the latter may be junior in service than the forner,  that
did not mean that there was any discrimnatory treatnent to
one against the other. The reason is that the two belong to
different cadres, are governed by different sets of rules
and conditions of service and are entitled to pronotiona
chances within their own respective cadre.

According to the respondent-State, it would be erroneous to
assune that a person appointed during the period between
Cct ober 1, 1957 and February 13, 1961 was junior to a person
in the provincialised cadre since the forner did not belong
to the provincialised cadre to which the latter bel onged,
and the seniority of each was governed by the position he
occupied in his own cadre. Li kewi se, the pronpotiona
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chances which each would be entitled to depended upon his
own position in his own cadre. The fact again was that a
person in the State cadre might obtain pronotional chances
earlier than his counterpart in the provincialised cadre by
reason of the provincialised cadre being made a di m ni shing
cadre, a decision to make it so being within the power of
the Government. For, the Government was not bound to retain
the strength of either of the two categories constant or to
make new appointnments in the provincialised cadre when
vacanci es fell therein.

The two categories being thus separate fromthe very incep-
tion and they not having been used into one integrated class
at any stage, there was no question of the Rules of 1961
havi ng brought about any arbitrary classification by
splitting up any such integrated class into two or providing
di fferential treatment or any undue or illegitimte
pref erence being given to one agai nst the other

It is not necessary to dilate any further over the
contentions raised |V the petitioners since they go over
substantially the sane

5-L152SuPCl /73
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grounds as were takenin the teachers petition. Ther ef or e,
the reasons given by us for our decision in the teaching
petition nmust al so/govern our decision in this petition

In our view, this petition nust fail for the reasons stated
by us in our judgnent in that wit petition and has
therefore to be disnissed. As in that wit petition, there
will be no order as to costs.

(I'n wit Petition No. 657 of 1970).

Shelat, J. This petition.is by four primary school  teachers
serving in what are called "the provincialised schools",
i.e., schools run prior to Cctober 1, 1957 by Local ' Bodies
but taken over by. the then State of Punjab with effect from
October 1, 1957. The petition challenges the validity of
(a) the Punjab Educational Service (Provincialised Cadre)
Class Il Rules, 1961; (b) the letter dated January 5, 1968
by Haryana Government to the Director of Public Instruction
comuni cating its decision for revision of pay -scales and
prescribing two grades of teachers with effect from Decenber
1, 1967, i.e., ordinary and selection grades, in the
proportion of 85 : 15; (c) letters dated March 18, 1968,
April 21, 1969 and August 5, 1969 granting with effect from
December 1, 1967 sel ection grade to the respondents, all ~in
State cadre though actually serving in provincialised
schools in GQ@urgaon District; and (d) the joint seniority
list of the provincialised teachers in Gurgaon District and
the final list of teachers in Anbala Divisionin so far as
respondents 6 to 96 are shown in the Anbala Division
Seniority List.

Al the four petitioners are Matricul ates Trained -teachers
and were respectively appointed in the forner Local | Bodies
School s on Novenber 29, 1956, Cctober 1, 1955, May 10, 1951
and Septenber 14, 1957. Respondents 6 to 36 were originally
teachers in schools conducted by Nai Talim Sangh run wth
Central Governnent funds by the Faridabad Town Devel opnent
Board, which schools, together with their staff, were taken
over by the then, State of Punjab with effect from Cctober
1, 1957. Respondents 37 to 96 were appointed on and after
July 16, 1959 and posted in school s whi ch wer e
provincialised as stated above, and therefore, junior in
service to the petitioners and several others appointed in
Local Bodies schools prior to their provincialisation
Briefly stated, the petitioners’ case was that prior to
Cct ober 1, 1957 when the then State of Punjab provincialised
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the primary schools there were mainly two types of schools,
viz., (a) schools ran by District and Munici pal bodies, and
(b) Governnment schools, besides of-course the Nai Talim
Sangh schools and the schools in Pepsu area which had nerged
inthe State in 1956. As a result of the Governnment taking
over class (a) schools, all primary schools throughout the
St at e becanme CGovernnent school s
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and t he teachers serving therein becane CGover nirent
enpl oyees. According to the petitioners, the effect of
provincialisation of these schools was that all teachers

henceforth were brought into a common service, performng
the same functions and duties under the sane authority,
viz., the State's Education Departnent. Teachers appointed
after COctober 1, 1957 were posted in both the types of
schools and were naturally junior to those appointed earlier
in the schools run-by the Local  Bodies.

The inpact of provincialisation was that all of a sudden, as
from October ~ 1, 1957, about” twenty thousand and nore
teachers ‘becane government servants. The very first problem
arising fromthis inmpact was howto fix (a) inter seniority
of teachers serving till thenin the provincialised schools
in different districts, and (b) inter seniority between
the provinci alised teachers vis-a-vis the CGover nent
school s’ teachers.

On February 13, 1961, the CGovernnent published the Punjab
Educati onal Service (Provincialised Cadre) Class Il Rules,
1961 under Art. 3,09 of the Constitution. These rules
di stingui shed the provincialised teachers as' teachers in
provincialised cadre and the rest in the State cadre.
Service for the purpose of these Rules nmeant the Punjab

Educational (Provincialised Cadre) Cass Ill~ Service. (R
2). These rules were based on the principle of the
Provi nci al i sed Cadre bring a dimnishing cadre, The

principle was that this cadre as tinme passed would gradually
di m ni sh in the nunber of posts ultimately becom ng  extinct
within about 30 years, so that, at the end of that period
there would remain only the State cadre in the field. In
pursuance of that principle, r. 3 (i) provided that al
posts created for any provincialised school ~subsequent to
its being taken over by the Governnent shall not -constitute
part of the service, i.e., provincialised cadre, but wll be
borne on the State cadre. Rule 3 (ii) then provides as
fol |l ows:
(a) Al'l such posts of Headnasters as well as
of masters or teachers, in selection grades of
the service,as were vacant on Cctober 1, 1957
shal |l continue to be borne on the service. but
an equal nunber of posts in ordinary pay
scales in the relevant cadres of the service
falling vacant as a result of the pronpbtion to
the posts of Headmasters, Masters and teachers
in the selection grade shall transferred to
the State cadre.
(b) Al'l such posts of masters and teachers,
in ordinary pay scales of the service, as were

vacant on Cct ober 1, 1957, shal | be
transferred to the State cadre.
3(iii). The posts in various cadres of the

Service falling vacant due to the norma
i nci dence of prono-
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tions, retirenents or any other cause subsequent to the date
of provincialisation of local authority schools shall be

adjusted in the foll ow ng manner
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(a) Al vacant posts of nasters as well as of junior
teachers in the service shall be separately split up into.
bl ocks of seven and six posts by rotation. AR sel ection

grade posts in the first six vacancies in each block of
seven and first five vacancies in each block of six shal
continue to be borne on the service, but an equal number of
posts in ordinary pay scales of nmasters or junior teachers,
as the case nmay be together with other vacancies in ordinary
pay scales in each block shall be transferred to the State
cadre. The last vacancy in each block shall be transferred
to the State cadre.
Provided that if the last vacancy in the block is not in the
sel ection grade one other post in the selection grade from
within that block shall be transferred to the State cadre,
and if adjustnment within the sane blocks is not possible it
shall be nmade in the next follow ng block but in no case in
any bl ock thereafter:--
(4) Liability to transfer:-Mnbers of the service who are
borne on a State wise cadre may be posted in any Governnent
or provincialised school throughout the State and nmenbers of
the Service who are borne on District wise cadre may be
posted in any Governnment or provincialised school throughout
that district:--
(5) Confirmation:-Mnbers of the Service who were confirmed
prior to the provincialisation of local authority schools
shal | be deenmed to have been confirmed in the service
Provi ded that such Headnasters/Headni stresses of Hi gh
School s as were officiating or tenporary i mediately before
the provincialisation of |ocal authority schools shall not
be confirnmed in the service unless they qualify such
departnmental tests as may, fromtine tine, be prescribed by
the Director.
(7) Appointing authority:-AR appointnents to the posts. in the
Service shall made by the Director and For the purpose of
i mposi ng of puni shnent of dism ssal or renoval from service
the menbers of the service holding appointnments at the  time
of commencenent of these rules shall be deened to have been
appoi nted by the Director.
621
(8) Method of Recruitment -

(1) Posts in selection grades left over

after the transfer of posts to the State cadre

as specified inrule 3 shall be filled by

pronotions from | ower grade of the cadre:

Provided that no nenber shall be pronpted to

selection grade of the service unless he

possesses the qualifications and experience as

specified in appendix 'b’ -
(2) Al  pronotions, whether fromone  grade

to another or fromone class of service to anot her

shall be made on the basis of seniority-cum
merit and person shall be entitled
to claimpronotion on the basis of seniority
al one.

(9) Seniority of menbers of Service
(1) The seniority inter se of the nenbers of

the service as on 1st October, 1957, shall be
determ ned in the manner specified bel ow -
(). o

(b) The seniority inter se of the nenbers of
the service shall be fixed according to the
the length of continuous service whether
temporary, officiating or permanent, in the
equat ed posts as on the 1st Cctober, 1957;....




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 49

The petitioners’ conplaint is that these rules created,
without any valid justification, two cadres, the State cadre
and the provincialised cadre, the former including not only
the Governnment Schools teachers but also those recruited
after Cctober 1, 1957, ,and posted in the provincialised
schools. According to them by reason of having two cadres
and providing for both a uniform15% for selection grade
posts, coupled with naking the provincialised cadre a
di mi ni shing one, the result has been that teachers deened to
have been appointed to the State cadre with effect from
Cctober 1, 1957 and even those recruited thereafter have
been pronoted to the selection grade while those in the
provincialised ,cadre, ‘though senior in service, have
remained in the ordinary :grade. Such a result has been
reflected in the aforesaid orders wunder which selection
grade has been awarded to respondents 6 to 96 and in the
joint seniority Ilists ~of teachers serving in Gur gaon
District and Anbal a Division. According to the petitioners,
these Rul es and their inplenentation through the said orders
contravene Arts. 14 and 16 and are therefore bad,
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The wvalidity of the 1961 Rules was challenged by one
Joginder Singh in a wit petition filed in the Punjab Hi gh
Court. The said petition on appeal to this Court by a
majority decision/'reported in Punjab v. Joginder Singh(1)
and the said Rules were held valid The petitioners,
however, assert t hat (a) t hat deci si on requires
reconsideration as it was based on prenises which have
proved to be incorrect, and (b) that in any event, the
present petition is based on facts which have .cone into
exi stence since then and therefore, is not barred by res
j udi cat a.

The new facts, which according to the -petitioners have
emerged are briefly : (i) the energence of the State of
Haryana on Novenmber 1, 1966, (ii) the decision of Haryana
Governnment to inplenment the  1961--Rules, although their
i npl enentati on was gi ven up by the then Punjab State in 1965
when instead of those Rules that State provided for a single
uni formrunning scale of pay for all-with a commopn sel'ection
grade of 15%in spite of the validity of the said Rules
having been wupheld. The discrimnation arising from the
i mpl enentati on conplained of in Joginder s case (1)’  has
continued, according to the petitioners, in spite of
acceptance by Haryana Governnent on January 5, 1968 of the
i ncreased scales of pay with effect from Decenber 1, 1967
conmended by Kot hari Conmission, viz., Rs. 125--Rs. 250 for
the ordinary grade, and Rs. 250--Rs. 300 for the  selection
gr ade. This is because of the splitting up of the service
into two, cadres and making the provincialised cadre a
di m ni shing one, which results in the State cadre teachers,
with the expansion of that cadre, getting nore and . quicker
promoti onal chances than those in the provincialised cadre,
frozen under these Rules, although the latter are senior in
service and performidentical duties and have identica

scal es of pay.

On t he contention that Joginder’s case(1) requires
reconsi deration as the conclusion therein were on prenises
which have turned. out to be incorrect the present |arger
Bench was constituted.

M. Tarkunde, in an el aborate address, raised the follow ng
points : (a) that on February 13, 1961, when the Rules cane
into force there were four categories of teachers, (i)
teachers in Governnent schools, (ii) teachers in Loca

Bodi es school s, (iii)teachers from Nai Talim Sangh schools,
and (iv) teachers appointed after October 1, 1957. Al
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these teachers, however, perforned the sane duties, were
posted in the sane schools and were entitled to the sane
scal es of pay and all owances. They, therefore, belonged to
the sane class irrespective of whether they were integrated
formally into one cadre or not. Consequently, there was no
warrant to make rul es which treated some, as agai nst

(1) [1963] Supp. 2. S.C R 169
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the others, in a manner which reduced the pronotiona
chances of the provincialised cadre teachers; (b) that
teachers recruited between October 1, 1957 and February 13,
1961 posted in provincialised schools and not specifically
appointed to any cadre other than the provinci al i sed
teachers could not, by retrospectively taking themin State
cadre, be given better pronotional chances; (c) that there
was no rational nexus between the object of the 1961-Rules
and the differentia created thereunder between teachers
appoi nted before COctober 1, 1957, on the one hand, and the
rest of the three, categories of teachers, on the other. If
the object of the Rules was to give better pronotiona
chances to better qualified teachers, that could best have
been achieved by providing that pronotion to the selection
grade should be available to matriculate trained teachers
only. Since all the categories contained non-matricul ates
non-trai ned teachers, the differential treatnent provided by
the Rules was discrimnatory; (d) that since the validity of
1961-Rules was confirned by the decision- in Joginder’s
case(l) on the footing of the interpretation of the Rules
given by the mmjority, their ~inplenentation by Haryana
Government had to be on the basis of that interpretation;
(e) if that interpretation is found incorrect, the  decision
needs reconsideration as (i) the najority decision did not
consider whether the rules were discrinmnatory as between
provinci alised pre-1957 teachers and those appointed ' after
QCctober 1, 1957, (ii) it was largely influenced by its-
construction of r. 3 and the ef f ect t her eof on
provincialised teachers, (iii) the magjority was under an
incorrect inpression that there was difference bef ore
Cctober 1, 1957 in the two cadres as regards qualifications
and the nmachinery for recruitnent,  (iv) t he actua
i mpl enentati on of the Rul es subsequent to that decision has
resulted in gross indiscrimnation as is clear fromthe non-
pronotion of the petitioners and the pronotion of
respondents 37 to 96 who are clearly junior in service to
them (f) the decision of maintaining the provincialised
teachers in a separate cadre and nmeking that cadre a
di m ni shi ng one was not based on any difference in
qualifications. In fact the Government treated both as being
of equal grade. It had three alternative nethods for fixing
the inter-seniority and relied upon the third alternative,
rejecting the first two on the ground that the third
alternative secured fairness and equality. |In practice,
however, the third alternative of keeping the two ' cadres
apart has resulted in discrimnation
The Ilearned Attorney General disputed the correctness  of
these contentions as also the factual premnmises on which they
were founded and sought to support the majority decision in
Jogi nder’s case(l) stating that sone of the assunptions in
the mnority judgnent were erroneous both in facts and
reasoni ng.

On the working of r. 3 of the said Rules and the
provincialised cadre being nade thereby a dinminishing one,
M. Tarkunde
(1) [1963] Supp.2 S.C.R 169.
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pointed out that there were on Cctober 1, 1957, 20,709
junior teachers in that cadre, out of whom 3,184 would get
sel ection posts on the ratio of 85 : 15. |If, as is provided
in the Rule, the total strength is reduced as a result of
promotion, retirenent, death etc. in course of tine by 50%
(i.e., 10,354 ordinary posts) the remaining 50% posts would
stand transferred to State cadre, thus, expandi ng the nunber
of posts in that cadre, out of which 1,593 would be
sel ection grade posts and 8,761 woul d be ordi nary posts. So
far as the provincialised cadre is concerned, it would have
only 1,593 selection grade posts (instead of 3,184 as on
Cct ober 1, 1957) and 8,764 ordinary posts, reducing thereby
pronotional chances for the provincialised teachers and
giving nore and nore pronotional chances to those in the
State cadre. According to the learned Attorney GCeneral
such a result was inevitable and flowed from the
Governnment’s deci sion to freeze the provincialised cadre and
make it a dimnishing one until; it gradually disappeared
leaving only the State cadre in the primary educationa
service, ‘_a decision, which the Governnent was entitled to
take and which cannot be said to attract Art. 14 or Art. 16.
As the nunber of posts in one cadre dimnnished and
correspondi ngly increased in the other cadre, the number of
sel ection grade posts was bound to get reduced in one cadre
and correspondingly increased in the other

To appreciate these contentions it will be necessary to
exam ne the conditions of service, the qualifications and
the machinery of recruitnent in the different categories of
teachers as they existed during the period prior to October
1, 1957.

Before we proceed to do so, it is necessary to have a clear
pi cture which existed on Cctober 1, 1957. Apart from the
Local Bodies schools and the Governnent schools which
exi sted during the pre--Cctober 1, 1957 period, the Punjab
State as a result of the nerger of Pepsu area in 1956 had
also CGovernment schools working in that region. The
position, therefore, on October 1, 1957 was as follows: (i)
Teachers in Punjabi CGovernnent schools 107, out of whom 85
were Matricul ates Trained teachers; out of the remaining 22
non-matricul ates, 20 were Trai ned teachers, (ii) Teachers in
Pepsu school s--5, 822, out of whom 4,325 were nmatricul ates,
and 3,236 were also Trained teachers. 1,037 were, thus, non-
matricul ates, but 886 of themwere Trained teachers. Thus
there were only 151 non-matriculates non-trained teachers
amongst the Pepsu teachers, (iii) teachers-in Local Bodies
school s -20, 700, out of whom nearly 50% (10, 214) were non-
matriculates. In Gurgaon District, there were no Government
schools, but only Local Bodies schools, whose teachers
nunbered 1,517. O them 97 were in schools conducted by

Muni ci pal Bodies and the rest, i.e., 1,420 in District
Boards’ school s.
625

Teachers in Local Bodies schools were governed by the
District Board Rules, 1926 framed under the Punjab District
Boards Act, 1883. These rules provided that every District
Board shall be bound by rules contained in the Punjab
Educati on Code so far as they applied to the Local Bodies.
Art. 48 of that Code provided that questions relating to the
appoi ntnent, pronotion, |eave dismssal, transfer etc. of
teachers enployed in the schools maintained by |ocal bodies
shall be disposed of by Inspectors appointed by t he

Educati on Depart ment , but in consultation with t he
President, Executive Oficer or Chairman of the Local Body
concer ned. Li kewi se, teachers in Gurgaon District were

governed by the Gurgaon District Board Rules, 1934, rules
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6.2(f) and 8.1 whereof laid down that qualifications for a
teacher shall be the sane as provided by the Departnenta

Rules for the time being ha force and conditions of service
of such teachers were to be in accordance with rules nmade
from tine to time for the Governnent servants. The pay
scale for the junior teachers in these schools wunder the
District Board Servants Conduct Rul es, 1926, as anmended from
time to time in the Local Board Code was Rs. 47 1/2 -17 1/2.
The teachers were in three grades, 50%in ordinary grade,
35% in the niddle and 15%in the third or the selection
grade with the pay scale of Rs. 140-220. Thus, the division
of the grade in the ratio of 85:15 appears to have existed
in the District Board schools and the Government schools
fromthe very begi nning.

The Punjab Subordinate Educational Service Rules, 1937
governed the junior teachers in Governnent schools. R 4 of
those rul es provided that appointnent of teachers was to be
made by the Director of Public Instruction. The Rules also
provi ded that appointees could not be nore than 25 years of
age. The scale of pay for junior teachers was the sane as
that of the corresponding Local Bodies teachers. The Rules
did not al so appear to have provided that the appointees had
to be matricul ates, though for masters the rules prescribed
that the recruits bad to be B.A, SSA V. (or B.T.). Since
those rules did not provide Matriculation as the mnimm
qualification, there could be non matriculate teachers in
Government schools as there were such non-matriculates in
the Local Bodies’ 'schools. The difference between the two
ki nds of schools factually, however, was that on Cctober 1,

1957 whereas in the Governnment schools there were only 22
non-matricul ates out of the total number of 107 ‘teachers,

nearly 50% of the teachers in Local Bodies’ schools were
non- matri cul at es.

By a Menorandum dated April 18, 1952, Governnent accorded
sanction with effect fromApril 1, 1951 allow ng an
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initial salary of Rs. 50 per nbnth to a Matric, Basic
Trai ned teacher. By another Menorandum dated June 21, 1955
the initial pay was raised to Rs. 57 1/2 per nonth for

Matric, Basic Trained teachers with effect from April 1,
1953. In the nmeanti ne Covernment had set up a Subordinate
Services Selection Board to select Government enployees
drawing a nonthly salary of Rs. 50 and upwards. An

advertisenment, dated Novenber 25, 1954 issued at t he
instance of the Board for recruitnment of 34 junior ~basic
teachers pointed out that recruits would be given the
initial pay of Rs. 571 in the scale of Rs. 47 1/2 Rs. 117
1/2, but then the qualification would be Mtric-Basic
Trained and the age limt not nore than 30 vyears. The
result of these changes was (i) that with the raise in the
pay grade, teachers in Government schools hence-forth were
recruited by the Board, and (ii) Matric, Basic Trained
Recruits were given a higher initial pay.

In 1955, Punjab Educational Class IIl School Cadre Rules
wer e made superseding the 1937 Rules. These Rul es
prescri bed for the mtriculation and Basic Educati on
Training as the minimumqualification. They were, no doubt,
brought into force with effect from May 30, 1957. But, on
Cctober 1, 1957, when provincialisation was brought about,
they were in force as against the Rules governing the Loca

Bodies Schools which did not prescribe these m ni mum
qual i fications. It may be that by reason of the District
Board Rules of Business, 1926, the qualifications required
by the 1955 Rules would al so apply to teachers recruited in
the District Board s Schools also. But as we have seen
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there were on COctober 1, 1957 as nmany as 50% of teachers in
those schools who were non-natriculates, of whom quite a
nunber were al so non-trained. This was then the position on
the eve of Government’s decision to provincialise the Loca
Bodi es’ School s.

On July 19, 1957 the Government conmunicated to all the
Local Bodies its decision to provincialise schools run by
those Bodi es. The communication directed them not to
appoi nt new teachers or to upgrade the existing schools and
not to fill up vacancies, if any had fallen, except on
tenmporary basis for three nmonths only. On July 23, 1957,
CGovernment revised the pay scales of all |ow paid Governnent
servants wth effect fromMy 1, 1957. This order divided
CGovernment school teachers according to their qualiacations
into two mai n categories; Category (A)--Gaduate teachers
85% ordinary and -~ 15% selection, and Cat egory (B) -
Matriculates with Basic Training. Category (B) was divided
into three grades: Lower with a scale of Rs. 60-Rs. 120,
Mddle w'th a sr-ale of Rs. 120-Rs. 175 and Upper wth a
scal e of Rs. 140-Rs. 250. Both the categories had thus two
grades, ordinary and selection in the proportion of
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85% to 15% The percentage of 85 to 15 and the division
into two grades, ordinary and selection, thus, subsisted in
Government schools hefore provincialisation was brought
about .

On  Septenber 27, 1957, Government issued the order pro-

vincialising the schools till then conducted by Local Bodies
with effect from October 1, 1957 and of taking over the
exi sting teachers and other nmenbers of their staff. The

order announced that their scales of pay would ‘be fixed
under the Rul es which would be framed, but that in.any case
there would not be any drop in their present enolunents.
Three days | ater the Educati on M nister announced at a Press
Conference that Governnent had taken this decision wth a
view to aneliorate the conditions of teachers in Loca

Bodi es schools by bringing their scales of pay to the |eve

of Governnent school teachers, that it felt that ‘could be
done by provincialising those schools, that its decision was
a big step involving 10,161 schools and 25,674 junior
teachers bringing themall under Covernment control and
their pay brought to the level of their —counterparts in
Government school s involving thereby an annual expenditure
of Rs. 525 |acs. The statenent also announced that
provincialisation neant that all those teachers would be
henceforth Government enpl oyees with grades of pay the sane
as those of the CGovernnent school teachers, that recruitnent
henceforth would be made according to Rul es which would be
made, and that principles governing their integration 'with
the Government school s teachers would be fornul ated

The question as to what principles for fixing the inter
seniority anpngst the provincialised teachers serving in
different districts and the inter seniority between them and
the Governnent schools teachers should be fornulated was
engagi ng the attention of Gover nirent after
provinci al i sati on. On January 27, 1960, the Education
Departnment wote to the Director of Public Instruction
conveying the Governnment’s decision in the matter of joint
seniority of various categories of teachers and fixation of
cadres. The decision was that (i) inter seniority of
provincialised teachers, nasters and headmasters should be
det erm ned according to the principles |aid down in Annexure
A thereto; (ii) the staff of the two categories of schools
should be kept in separate cadres; (iii) all new recruits
appointed after October 1, 1957 should be deemed to have
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been appointed in State cadre, (iv) the provincialised cadre
woul d be a continuing dinmnishing cadre and would in course
of time conpletely vanish leaving only the State cadre: (v)
keeping the two cadres separate would secure the sane pro-
noti onal chances to the State cadre teachers as before; the
same time provincialised teachers would get pronotiona
chances to a larger nunber of posts by reason of their
| arger nunber within
628
their own cadre; (vi) there would be no administrative
difficulty in regard to transfer of teachers, whether to a
government or a provincialised school in as much as barring
the question of future pronotions there was no |onger any
di fference between the two in the matter of pay scal es, type
of work and other conditions of service; (vii) the two
cadres wll be known as "State Cadre" and " provincialised
cadre" and vacancies falling in the "provincialised cadre
as a result of retirenent, pronmotions etc. would be trans-
ferred to the 'State cadre’; and (viii) the provincialised
cadre staff will be districtwise, while state cadre staff
will be divisionwise, such an arrangenent naking t he
fixation of inter seniority easier. The letter requested
followup action on the basis of these decisions and
suggested that these decisions should be circul ated anongst
the recognised associations of teacher for their informa-
tion.
The nmenorandum dated February 13, 1961 published in the
Gazette along with the Rules as an explanation clearly set
out the problenms confronting Governnent as 'a result of
provincialisation. The nmain problemwas one of determ ning
seniority of provincialised teachers vis-a-vis the  existing
Gover nirent school s teachers’ and al so anong t he
provincialised teachers themselves serving in different
schools in different districts appointed by different | Loca
Bodies in those districts. “As the Menorandum pointed out,
there were three alternatives before the Governnent' : (a)
counting of full service of the Local Bodies teachers for
determ nation of joint seniority; (b) integration of the two
services in a joint cadre on the basis of counting the
service of the Local Bodies teachers from the date of
provi nci al i sati on, and (c) continuing the two cadres
separate as before
Adoption of alternative (a) would have neant counting the
full service of the Local Bodies teachers for determning
seniority. This was found to be unfair for-several reasons
(a) In the past, 'when sone of the Local Bodies’  schools
were taken over by CGovernnent, the rule followed was that
services of the extant teachers taken over to governnent
service were for purposes of fixing their seniority counted
only fromthe date of their joining governnent service and
their previous service with the local bodies' - was not
counted. (b) Recruitment to CGovernment schools used to be
made through the Sel ection Board. Several Local ' Bodies
teachers used to apply but were rejected as their qualifica-
tions were lower. These very teachers would be now senior
to those appointed then as their full service would be
counted, although they had | ower qualifications and were on
that ground actually rejected. (c) Even. otherw se, those
recruited through the Selection or such other Board had
better qualifications and they would suffer since ful
service of the Local Bodies teachers
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woul d be counted. The future chances of pronotion of
Government schools teachers would thus suffer in spite of
their possessing better qualifications. Alternative (a),
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therefore, was found unaccept abl e.
Al ternative (b) was equal |y unaccept abl e as t he

provincialised teachers would have to be placed at the
bottom of the existing Government schools teachers with the
result that all pronotional costs would go to the latter.
Thus the very purpose of provincialisation, viz., of their
anelioration, would be frustrated. Only alternative (c)
was, thus, left for acceptance. It neant the continuation
of the position which actually subsisted on October 1, 1957.
Considering the conflicting interests of the two services,
their unions and associations including those representing
the Pepsu teachers were afforded an opportunity to place
their points of view. They were, however, not able to agree

to any formula. CGovernnent, therefore, decided upon
acceptance of the third alternative and continued the two
separate cadres as before. It also accepted the principle
of the provincialised cadre as a dimnishing cadre. The

Menorandum pointed out that it was in view of these
consi derat'i ons t hat Gover nnent deci ded that (i) teachers in
the provincialised and the erstwhile Governnent schools
should be kept in separate cadres, (ii) all higher grade
posts created on Cctober 1, 1957 directly due to
provincialisation would go by pronotion to the teachers in
provinci alised cadre, (iii) provincialised cadre would be a
di m ni shing cadre and therefore all future recruitnment would
be in the State cadre, (iv) all vacancies due to retirenent,

pronoti on etc. in the provincialised cadre would be
transferred to the State cadre. In the State cadre posts
would be transferred in the established ratio of 15 : 85.

The nunber of posts in the higher grades released as a
result of retirenents, pronotions etc. in the provincialised
cadre mnus those transferred to the State cadre would be
utilised for promotion in the provincialised cadre, (v) sone
of the Local Bodies schools were taken over for ten  years
only together wth their staff. Their position 'being
uncertain and in the event of retransfer of those schools to
the Local Bodies, it would be convenient to retransfer them

to those Bodies, if the provincialised cadre ‘was kept
separ at e. At the sane tinme it was possible that new
recruits mght have to be appointed for such - schools. | f

and when such schools were retransferred it would not _be
feasible to conmpel those Local Bodies to take over the  new
appoi ntees. Therefore, it was decided that all new recruits
appoi nted after Cctober 1, 1957 should be borne on the State
cadre, (vi) The question of pronotion to the higher _grades
due to the provincialisation was one nore problemthat had
to be solved. The representatives of provincialised schools
630

teachers insisted that all posts created on account of
provincialisation should be utilised for pronotion /anong
those in the provincialised cadre and that only future
hi gher grade vacanci es should be filled up in proportion to
the strength of the two cadres. This proposal was found
unjustified and was, rejected, (vii) Another problemwas the
possibility of premature pronotions in either of the two
cadres. Wth the increase in the nunber of posts in the
State cadre all the existing nmenbers in that cadre woul d get
the 15% posts in the higher grade. To avoid t hat
possibility it was decided that before a teacher was
promoted fromthe ordinary to the selection grade, he had to
have at |east five years’ service to his credit.

The i npl enentati on of these decisions would nmean that a good
nunber of posts in the selection grade in the junior
teachers ;cadre in Anmbala/Jullundar Division wuld fal
vacant. Therefore, it was decided that "in order to further
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i nprove the chances of pronotion of J.B.T./T.T. teachers
borne on the provincialised cadre, it was consi der ed
necessary that the condition of m ni num experience should be
rigidly enforced and the number of selection grade posts
which could not "be filled up by pronotion fromwi thin the
Division cadre of the State teachers may be filled up by
pronotion from anobng the provincialised teachers on the
districtwise cadre." This meant that over and above 15%
posts reserved in the higher grade in their own cadre, the
provincialised teachers, by reason of their |long service,

woul d get some nore higher grade posts fromthe 15%ratio in
the State cadre as well. This decision was intended to
effect (a) acceleration of the dimnishing process of the
provinci alised cadre as posts falling vacant as a result of

such extra pronmotions would be transferred to the State
cadre, and (b) bring about satisfaction anong teachers in
the provincialised cadre by affording them these extra
promot i.onal chances.

The position which enmerges fromthe aforesaid analysis is
that prior~ to Qctober 1, 1957 the tw categories of

teachers, those serving in the Local Bodies schools and
those in Government schools were distinct. Though the
m ni mum qualifications and scales of pay mght have been
uniform there were differences in. other matters such as
met hods of recruitnent, retrial benefits, rul es for
determ ning seniority etc. It is also clear that whereas a
governnment school teacher was liableto be transferred to
any place throughout the Commi ssioner’s division, a Loca

Body t eacher could only be  transferred wi t hin t he
territorial limts of that body. Appoi ntrments. in Loca

Bodi es schools, no doubt, were nade by |nspectors appointed
by Governnent, but they could do so only in consultation
with the Chairman or President of such a body. That was the

position also in regard to disciplinary matters. Furt her
al t hough the prescribed m ni num
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qualifications were the same, in/point of fact 50% or nore
of the Local Bodies teachers were non-nmatriculates and
quite, a number of such non-matriculate teachers were also
wi thout the, qualification of Basic Training as against a
few non-matricul ates and none w t hout such Basic Training in
the Governnent schools. 1In any event the nmere fact that
m ni mum qual i fi cati ons and scal es of pay were the sane could
not nean, in view of other dissimlar conditions of service,
that the two categories of teachers fornmed one class.
I ndeed, M. Tarkunde conceded, as is even otherw se clear
that prior to Cctober 1, 1957 teachers in Local Bodies and
in Governnment schools did not formone class.

So far as the position on Cctober 1, 1957 is concerned, as
already noticed, the Governnent schools teachers were and
continued to be governed by the Rules of 1955 which, no
doubt, cane into force with effect from May 30, 1957 and
whi ch prescribed the m nimum qualifications as Mtriculation
in addition to Basic Training. Governnent school teachers
who, under the 1937-Rules, were recruited by the Director of
Public Instruction, were since 1954 selected by t he
Sel ection Board after their initial pay had been raised from
Rs. 471 to Rs. 50 per nonth. The Local Bodies teachers, on
the other hand, were recruited by Inspectors in consultation

with the Presidents or Chairnen of those bodies till July
1957 when fresh appointnents in vacancies falling in those
schools were stopped. Under the new Rules of 1955

CGovernment provided for a selection grade for 15% posts.
In-fact, such a grade was given to themeven before 1955-
Rules were franed and the new Rules nmerely continued that
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benefit. Broadly speaking, the position on Cctober 1, 1957
was that the two categories of teachers forned distinct
cl asses. Though they were performing sinilar duties, they
could not be said to formone integrated cl ass.

The question then is, whether in spite of the Governnent
school teachers and the provincialised teachers forming two
di stinct classes on Cctober 1, 1957, they were, during the
period between that date and February 13, 1961, integrated
into one class, which was split up into two cadres by those
Rul es? It woul d perhaps appear fromthe statenment of the
Education Mnister made at the Press Conference on the eve
of provincialisation that Governnent had in the beginning
the idea of bringing about integration between the two types
of teachers. But no such concrete decision was ever taken

A few dates at this stage may clarify the position. As
aforesaid, the decision to provincialise the Local Bodies
school s was taken-on July 19, 1957. In pursuance of that

deci si on, Government on August 2, 1957 placed a ban agai nst
any fresh recruitment of teachers in the Local Bodies
schools. - On. Septenber 27, 1957, the Governor
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sanctioned the schenme of Provincialisation and at the sane
time sanctioned 20,000 and odd new posts to absorb the
exi sting staff of the provi nci al i sed school s.

Si nul t aneously with the provincialisation, the Governnent On
Cctober 1, 1957 gave the sanme scales of pay to the
provincialised teachers as were available  to Governnent
school s teachers. 'The problem however, was how to fix and
adj ust the provincialised teachers in Government service and
fix their inter-se seniority as also their seniority vis-a-
vis the Government schools teachers.

It is fairly clear fromthe Menorandum published along with
1961- Rul es that Government was seeking to discover a ' proper
formula to solve these questions.” This process was, it
appears, going on since Novenber 23, 1959 when alternative
proposals were franmed for discussion and those proposals
were communicated to the recognised associations’' of the
t eachers. Since no agreed consensus was forthcomng from
the teachers thensel ves, Government formed its own decisions
as formul ated by the Secretary, Education Departnment in his
letter of January 27, 1960 to the Director —of Public
I nstruction. These deci sions were nmade around three basic
principles : (i) that the two cadres will continue to be
separate as before, (ii) that the provincialised cadre woul d
be a dimnishing cadre, and (iii) following upon (i) and
(ii), vacancies arising as a result of pr onot i ons,
retirements, resignations etc. in the provincialised cadre
shoul d be transferred to the State cadre so that wultimately
after about 30 years the provincialised cadre would vani sh
altogether leaving the State cadre alone in the field.
These events | eave no doubt that at no tine after Cctober 1

1957 any decision for integrating the two categories of
teachers was taken although after October 1, 1957 new
teachers were appointed and posted in both the provincia-
lised as well as Governnent schools who carried out the sane
duties and were given the sanme scales of pay as the
provincialised teachers. But such new teachers had to be
deemed to have been appointed in the State cadre by reason
of the two principles decided upon by Government, (i) the
di m ni shing character of the provincialised cadre, and (ii)
that cadre having been frozen fromeven before Cctober 1

1957. Thus, the two categories continued to be separate and
were never integrated. The CGovernnent schools teachers and
those appointed after October 1, 1957 were governed by 1955-
Rules while the provincialised teachers continued to be
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presunably governed by the District Boards Rules until new
rules were franmed for them by Governnent. Thus the Rul es of
1961 could not be said to have split up the teachers, who
formed one integrated cadre into two new cadres. These
Rul es had to be nmade as the inter seniority anong
provinci ali sed teachers appointed by different Local Bodies
in different districts had to be deternmined and their
position in the
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service had to be adjusted. The Rules were franed on the
principles fornulated in the decisions taken by Governnent
on January 27, 1960.

The new Rules were made retrospective as from Cctober 1

1957 and applied to the teachers Provincials as from that
date. Such teachers under the Rules fornmed a cadre by them
selves, <called the provincialised cadre. Under r. 3(i),
teachers appointed in vacancies in the provinci al i sed
schools” were to be borne on the State cadre. This was
because the provincialised cadre was already frozen and
since the cadre was to be-a dimnishing cadre, the new
appoi ntnents made after ~provincialisation could not be
treated as borne in that cadre. d. (ii) of r. 3, however,
preserved t he nunber of sel ection post s in t he
provinci alised cadre for teachers in that cadre but an equa

nunber of posts in/the ordinary pay scale falling vacant as
a result of pronotions to the selection grade wer e
transferred to the State cadre. So-also the posts which
were vacant on Cctober 1, 1957 and which were not to be
filled in were transferred to the State cadre. Clause (iii)
of rule 3 sought to work out the principle of the
provincialised cadre being a dimnishing one in a phased
manner by providing the transfer of ordinary posts falling
vacant in future due to pronotions, retirenents etc. to the
State cadre. This was done by splitting up such wvacant
posts into blocks of seven and six posts by rotation. The
bl ocks system provided that all selection grade posts in the
first six vacancies in each block of seven and first five
vacanci es in each block of six were to continue to'be / borne
on the provincialised service but an equal nunber of ~ posts
in the ordinary grade together with other vacancies in that
grade were to be transferred to the State cadre, and so also
the last vacancy in each such block was to be transferred to
the State cadre. The provision of blocks of 7 and 6 was
nmade for working out the principle of the cadre being a
di mi ni shing one. The blocks of 7 and 6 nmeant that one  post
out of 7 vacant posts and one out of 6 vacant posts was

transferable by rotation to the State cadre. But the
percentage of 15 for selection grade posts was kept intact.
It will be observed that though the provincialised teachers

were given the sane scales of pay as the teachers in the
State cadre, the Rules. provided that unlike the latter they
could be transferred only within the District where they
were serving. Those who were already confirmed prior to the
provincialisation were also deened to be confirmed under
these Rules. That neant that for purposes of their
seniority their entire service, including service before
such confirmation woul d be taken into account, except that
inter se seniority of those pronbted to the selection grade
was to be determined fromthe date of their confirmation in
that grade.

152Sup. Cl /73
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Thus, although the teachers in both the cadres were given
the sanme scales of pay and did the same kind of 'work and
those appointed after October 1, 1957 were posted and worked
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in the same provincialised schools as teachers in the
provincialised cadre, the fact was that the State cadre
teachers were and continued to be governed by 1955-Rules
while the provincialised teachers were governed by 1961-

Rul es. This fact, coupled with the fact that one was a
district and the other a divisional cadre, neant that the
two cadres continued to be separate cadres as before. The

principal effect of the new Rules, however, was that the
nunber of posts in the cadre would gradually dimnish and
together with that the total nunber of posts in the
"selection grade, despite the percentage of 15 remaining
intact. But that was the inevitable result of the freezing
of the cadre, on the one hand, and its being a dim nishing
cadre on the other. The State cadre becane correspondingly
an expanding cadre, the total number of posts for all the
school s, governnment and provincialised, renmaining nore or
| ess constant.

However, in judging the Rules and the results flowing from
their ' inplenentation, it has to be borne in nind that the
ratio of ‘85 to 15 for ordinary and sel ecti on grades was not
abrogated. It-is true, as M. Tarkunde pointed out, that as
time went on the actual nunmber of the higher grade posts in
the provincialised cadre would dimnish as the total numnber
of ordi nary post's in t hat cadre di m ni shed and
correspondingly the  nunber of higher, posts in the State
cadre would increase as ordinary posts therein increased.
That was the result of the two principles accepted by
CGovernment, that of freezing the provincialised cadre and
making it a dimnishing one. Nevertheless, in the earlier
years the nunber of selection grade posts avail-able in this
cadre would be larger than inthe State cadre because of the
| arge nunber of posts therein at that stage, viz., 20,000
and nore. In addition, selection grade posts in the State
cadre would go to the provincialised teachers, at least in
the begi nni ng, because of the decision that the rule of five
years’ experience for pronotion was-to be rigidly followed,
and therefore, sufficient nunber of persons in the State
cadre with that seniority m ght not be found.

The controversy thus really turns.on the question whether
CGovernment was bound to integrate the two —categories of
teachers into one and not to continue them as separate
cadres as before, and whether its refusal to do so neant
violation either of Art. 14 or Art. 16. It is true that
notwithstanding ’'this Court upholding the validity of the
1961-Rul es in Punjab v. Joginder(1l), the then Governnent of
Punj ab in 1965 adopted a uniformrunning scale for both the
cadres of Rs. 60-Rs. 175 with a

(1) [21963] Supp. 2 S.C.R 169.
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conmon 15% for hi gher grade posts. But that decision has
nothing to do with the question of the validity “of ' 1961-
Rules, and if those Rules were valid, with the validity of
the decision of the new State of Haryana to inplenment  those
Rul es i nstead of the conmon running scal e adopted by Punjab
State.

The principles on which discrimnation and breach of Arts.
14 and 16 can be said to result have been by now so well
settled that we do not think it necessary to repeat them
here once again. As already seen, ever since 1937 and even
before, the two categories of teachers have al ways remained
di stinct, governed by different sets of rules, recruited by
different authorities and having, otherwise than in the
matter of pay scales and qual i fications, di fferent
conditions of service. This position remained as |late as
February 13, 1961. On that day whereas the State cadre
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teachers were governed by 1955-Rul es bad yet to be franed
for the provincialised teachers. The two cadres thus being
separate, Governnent was not bound to bring about an
integrated cadre especially in viewof its decision of
making the provincialised cadre a dimnishing one and
bringing about ultimtely through that principle one cadre

only in the field in a phased manner. |f through historica
reasons t he teachers had remmined in t wo separate
cat egori es, the classification of t he provinci al i sed

teachers into a separate cadre could not be said to infringe
Art. 14 or Art. 16. It was also not incunbent on the
CGovernment to frame the 1961-Rules uniformy applicable to
both the categories of teachers, firstly, because a rule
frami ng authority need not legislate for all the categories
and can select for which category to- Ilegislate, (see
Sakhawat Ali v. State of ~ Oissa(l), Mdhubhai Amathal a
Gandhi v. The Union of India(l) and Vivian Joseph Ferreira
v. The Municipal Corporation of Geater Bonbay($), and
secondly, ~ because it had already come to a decision of
gradual Iy dimnishing the provincialised cadre so that
ultimately only the state cadre would renmain in the service.
That was one way of solvingthe intricate difficulty of
inter seniority. There can be no doubt that if there are
two categories of enployees, it is within Government’s power
to recruit in one not recruit in the other. There is no
right in a governnent enployee to conpel it to nake fresh
appointnents in the cadre to which he bel ongs. It cannot
al so be disputed that Governnent had the power to make rul es
with retrospective effect, and therefore, could provide
therein that appoi ntnents nmade between Cctober 1, 1957 and
February 13, 1961 shall be treated as appointnents in the
State cadre. That had to be done for the sinple reason that
the provincialised cadre was

(1) [1955] 1 S.C.R 1004. (3) [1972] 1 S.C.R 70.
(2) [1961] 1 S.C.R 191
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already frozen even before Cctober 1, 1957 and Governnent
had decided not to nake fresh appointnents in that /cadre
since that cadre, was to be a dininishing one.

In Joginder’s cave(1l), the argunent. urged on-behal f of the
respondent was based substantially on the same prem se _as
the one urged by M. Tarkunde. That was that on becom ng
the, State enployees on Cctober 1, 1957 and on their being
given the sanme scales of pay and grades and the sane
pronot i onal chances, the two categories becane one
i ntegrated servi ce. It was on that premse that a
contention was raised that the Rules by splitting up such a
service infringed Arts. 14 and 16(1). The mpjority rejected
those argunments by pointing out, (i) that pension rules for
the two services were different, for the State cadre the
1955--Rules and for the provincialised cadre the rules
franmed in October 1958; (ii) that rules for determning
seniority inter se of the nenmbers of the two services were
dissimlar; (iii) that there was no provision in the
Menor andum of Septenber 27, 1957 by which the Local Bodies
school s were taken over expressly providing for integration

and (iv) that whereas matriculates wth five, years’
experi ence was a necessary qualification for promtion to
selection grade for State cadre teachers, that was not so
for the provincialised teachers. The majority held on the
basis of these dissimlarities that though the provin-
cialised teachers were given the sanme scales of pay and
grades, save this equality, there was nothing nore that was
contenplated or provided by the said Menorandum dated
Sept ember 27, 1957 and the question of the precise status of
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the provincialised teachers and their relationship vis-a-vis
the State cadre teachers was yet to be determ ned. The
majority accordingly held that it was not the 1961-Rules
which created the two services but that they were there
i ndependently of themand that the real grievance would be
that the Rules did not integrate the two into one service.
Wth respect to the other argunment that even the retention
of two parallel services with simlar scales of pay and
grades, the sane functions and liability to be transferred
from one to the other type of schools, was by itself
di scrimnatory, the mjority relied on the Governnent’s
counter-affidavit which pointed out the differences in the
rules governing the two services, viz., (a) in the mninmm
qual i ficati ons, and (b) recruitnent authorities. The
nmajority observed that these di fferences wer e not
controverted by counsel for Joginder Singh in the High
Court, who also had abandoned there his contention about
differentiation of the two services bei ng per se

di scrim natory. The mmjority wpointed out t hat such
abandonnent i tself negatived the subm ssion that recognition
of t he t wo services as i ndependent cadres was

di scrimnatory, once the prenise about their having

(1) [1963] Supp. 2 Si C. R 169.
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been integrated was rejected. They 'also rejected the
further con that the State could not constitute two services
of enployees doing the sanme work but wth di fferent
conditions of service and the postulates wunderlying it,
viz., that equal work must receive equal pay and if there be
equality in pay and work, there have to be equal conditions
of service. The reason for the rejection was that since the
CGovernment had to carry on administration, it must in the
wi der public interest have a choice in the constitution of
services to man such administration. The concl usion reached
by them was that "the, two services started dissimlarly and
continued dissimlarly and any dissimlarity in their
treatnment would not be a denial of equal opportunity, for,
it is common ground that within each, group there is no
deni al of that freedom guaranteed by the two Articles”. (p
193). They finally held that Governnent was entitled to
make the provincialised cadre a dinmnishing one for there is
no right in an enployee to require the —governnent to
strengthen or expand or to nmake future appointnents in the
cadre in which he is serving
M. Tarkunde argued that the mmjority decision required
reconsi deration. According to himthe prenise that ~ m ni mum
qualifications for appointnents in the two services were
dissimlar was not factually correct. Secondly, the 1961-
Rul es were upheld on the construction of r. 3 that its rigor
was tenpered by the division of vacancies into bl ocks /under
whi ch roughly 11/13 of the total vacancies in the “selection
grade would be filled up by the provincialised teachers
which interpretation, if correct, was not being inplenented.
If that interpretation 'is not correct, the decision for
that reason also needs reconsideration. W do not think
that such an argunment can be accepted. So far as the first
linb of that argunment is concerned, it may be said that
under the District Boards Rules and the Educati on Code, the
m ni mum qualifications were to be the sane as those pres-
cribed- for CGovernment schools teachers. But even if that
was so, it cannot be gainsaid that on Cctober 1, 1957 there
were at |east 50% of the provincialised teachers nunbering
nore than 10,000 as agai nst 22 out of 107 governnment school s
teachers, who were non-natriculates and quite a nunber of
them untrained an actuality which nmust have been present
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before Governnent when it decided to keep the two services
separ at e. Regardi ng the second linb of the argunment, the
statenent that the block systemreduced the rigour of r. 3
was not the basis for upholding its validity. That rule was
sustained on nmore substantial grounds, viz., that there
never was any integration of the two services, that those
services were dissimlar. that Governnent was entitled to
retain themas separate, that it wag also entitled to nmake
the provincialised service a dimnishing cadre
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and not to keep up its existing strength in view of its
decision that it had to vanish gradually leaving ultimtely
the State cadre in the field, and lastly, that if the nunber
of selection posts the provincialised cadre got reduced as
time went by it was the direct result of the principle of
that cadre being a dinminishing one against which no
objection on the  ground of ~discrimnation or unequa

opportunity coul'd be sustained. The mnority differed from
the mpjority view because of the started with that there was
an integration of the provincialised teachers were given the
same pay and grades, the sane kind of work and when teachers
fromboth the services could be posted in either Governnent
or provincialised schools: Wth great respect to the
| earned Judges in the mnority, the analysis nmade by us of
the different rules, orders and nenoranda clearly supports
the majority viewthat the two services were not sinilarly
situated, that there was no integration-at any time and for
the reasons given by us earlier they were kept separate as
the other alternatives before CGovernment were found neither
just nor proper. We are of the view that the mjority
deci si on does not need reconsideration

Respondents 6 to 36 were originally teachers in the Na

Talim Sangh schools conducted by t he rehabilitation
departrment of the Central CGovernnent. These teachers were
taken over |ong before provincialisation, and were therefore
placed in the State cadre as fromCctober 1, 1957 being
already on that date in Governnment service. Once it is
found that there had been ,lo integration of the various
eateries of teachers, and what the Governnment did was nerely
to continue those services as separate as before, teachers
in one category cannot complain of discrimnationin regard
to teachers in another category. It may be noted in this
connection that the ex-Nai Talim School teachers were
governed by 1955-Rules on their being taken —over by

Governnment.. Consequently, their previous service in those
schools was not taken into account for ‘the purpose of
seniority, unl i ke the provincialised teachers whose

seniority was determ ned on the basis of continuous service.
It is also of sone interest to find that whereas only six
non-matricul ates fromthe Nai Talim Sangh teachers have been
prombted to the selection posts as nany as 315 non-
matri cul ates from the provincialised cadre have been
promoted to the selection grade in Gurgaon District alone.
Regarding respondents 37 to 96, all of them were appointed
after provincialisation. They are junior in service than
the petitioners and sonme others in the provincialised cadre.
But their case is not conparable, for, they were appointed
under 1955Rules and through the recruitnment authorities
prescri bed under
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those rules, i.e., the Selection Board. Qovi ously, they
could not be appointed in the provincialised cadre as that
had been frozen even before Cctober 1, 1957. They nmay have
been posted in the provincialised schools but that cannot
mean that they were appointed in that cadre. Thei r
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appoi ntnent being in a separate cadre, it is inpossible to
say that they were sinmlarly situated. By reason of their
recruitment in the State cadre, their conditions of service,
including their promotional chances and their seniority
woul d be governed by 1955-Rul es and woul d only be conparabl e
to those in that cadre only.
The inpugned letter dated January 5, 1968 nerely conmmu-
nicated the Government’s decision to revise the scales of
pay with effect from Decenber 1, 1967. This was as a result
of CGovernnent accepting the recomendati ons of Kothari Com
m ssion. The revised scales are now Rs. 125-Rs. 250 for the
ordinary grade and Rs. 250 to Rs. 300 for the selection
grade. Actually, therefore, the teachers in both the cadres
stand to gain under the revised scales. It is difficult to
appreci ate how such a revision works out in any
di scrimnatory way. ~Teachers.in both the cadres continue to
get their promotional chances in the same proportion of 85
15 according to their seniority in their own cadre. In the
case of the provincialised cadre, seniority is counted on
the principle of continuous service which includes tenporary
or officiating service before confirmation. while in the
case of the State cadre, it is counted from the date of
confirmation. Besi des, seniority anong provinci al i sed
teachers is maintained on district level, while that in the
State cadre on divisional level as they are transferable
within the entire division. The seniority lists which are
challenged in this petition are made on-the principles above
stated, and on the basis of the two cadres being separate.
Once the 1961-Rul es ‘are upheld achallenge to the lists can
scarcel y be maintai ned.
To sumup the position, the two services were fromas early
as 1937 and before separate. At no stage, even after
provinci alisati on was deci ded upon and the principles of its
i mpl ementation were drawn up there was any integration of
the two. In fact, after considering the alternatives which
the Governnent had before it opted, on consideration of
difficulties of integration, for the alternative of ' keeping
the two separate. Since the State cadre had its own  Rules
of 1955, the CGovernnent decided in
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1960 wupon certain principles upon which Rules could be
franmed for the provincialised cadre. The real grievance of
the provincialised teachers could be not that an integrated
service was split into tw by the Rules, but that the Rules
did not conbine the two. No principle under Art. 14 or Art.
16 is involved if such an integration was not brought about,
for, considering the past history of the two services and
the differences existing between them Governnent could. not
be required to fuse theminto one wupon any principle
emanating fromthe two Articles. The decision to make the
provincialised cadre a dininishing one, to inplenent @ which
that cadre had to be closed at one end, ained at seeing the
provinci alised cadre, gradually vanish | eaving aPProximtely
at the end of 30 years the State cadre alone, in the field.
There is nothing in either Art. 14 or Art. 16 under which
CGovernment could be conpelled to naintain that cadre in its
original strength or nmake fresh appointnents in that cadre.
The | ogi c of Government decision to make the provincialised
cadre a dimnishing one was that as the posts in that cadre
gradual ly dimnished, the nunber of selection posts also
di m ni shed. The proportion of 85 : 15, however, renained
intact, and teachers in both the cadres according to their
seniority continued to obtain their promotional chances. No
injustice in this process could justifiably be clainmed as
when the posts in the provincialised cadre were larger in
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nunber, its nmenbers got a | arger nunber of selection posts.
The block systemin rule 3 was devised to inplenent the
process of dinunition in a phased manner. \Whether the ratio
of 11 : 13 resulted fromit or not is not material, for,
once the principle of that cadre being a dimnishing one is
accepted as not violating the rule in Art. 14 or Art. 16,
and so long as 15%  remai ned untouched, the block system is
no nore than a nethod to further the process of dinunition

The two services thus being separate both before and after
provincialisation and there being no conplaint about’

dissimlar or arbitrary treatnment anong nenbers of the
provincialised cadre, it is difficult to appreciate the
gri evance of discrimnation or the denial of equa

opportunity. The conclusion on the reasons hereabout given
is that no infringenent of either of the two Articles is
involved in this case

The petition, consequently, is dismssed but inthe circum
stances of the case there will be no order of costs.
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J. These “two petitions under Article 32 of the Con-
stitution have been filed by school teachers in the Haryana
State conpl ai ni ng that they have been discrim nated against
in the matter of pronotion'to the higher grade. The first
petition is by two H gh-school teachers in District Karna

and the second petitionis filed by four Primary schoo

teachers in Gurgaon District.

Education in Punjab fromthe Primary to the Secondary stage
was the principal concern of the local bodies both before
and after partition. On 1-10-1957, which is 'an inportant
date for the purposes of these petitions, the |ocal bodies
nanely the Local Boards and Municipalities were running 321
Hi gh schools, 762 Mddl e schools and 9,008 Prinary ' schools
and one Training Institution. The teachers enployed in the
H gh schools and M ddl e schools were generally known as Head
Masters and Masters and their nunber exceeded 2,400. The
Primary school teachers nunbered 20, 709. Besi des 't hese
schools run by the local bodies, there were also sone
schools run by the State Governnent but they were 'very few
and the teachers enployed therein were al so few

In the middle of July, 1957 several inportant decisions were
taken by the Punjabi Governnment with regard to education _.in

the State. The Government decided to take —over all the
educational institutions of the |ocal bodies and also the
personnel thereof. The Council of Mnisters accepted the
suggestion on 17-7-1957 that all non-graduate teachers  |ike
the Primary school teachers in the State schools should be
pl aced in the District cadre and that t he further

recruitment of such teachers should be at ‘the District
level. By a directive dated 19-7-1957 the Governnent ~ asked
the |local bodies that they should not open new schools or
appoint new teachers wth effect from 1-7-1957  because
Government had decided to take over all the |[local | bodies
schools wth effect from1-10-1957. This take over is
descri bed as provincialisation of the schools.

So far the pay scale of Masters was Rs. 110-8-190-10-250 and
that of the Primary school teachers who were al so known as
vernacul ar teachers or junior teachers Rs. 60-4-80-5-120.
The Covernment took a decision that there should be two
grades in each of them 85% of the posts being in the |ower
grade and 15 %in the higher grade which is also known as
the selection grade. The higher grade for Masters was Rs.
250- 10-300 while that for the junior teachers Rs. 120-5-175.
This decision was nade applicable both to the teachers of
the provincialised schools and the teachers fromthe State
school s on 1-10-1957.
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Since posts in the schools of local bodies were falling
vacant by reason of death, retirenment, pronotion and the
like the Governnent by their letter dated 2-8-1957 permtted
the appointment of qualified and trained persons against
vacant posts but strictly on a tenporary basis till 1-10-
1957. These posts were to be treated as being vacant on 1-
10- 1957.

On 27-9-1957 "the Director of Public Instructions, Punjab

conveyed the sanction of the Governor of Punjab to
provincialise all Minicipal Boards and District Boards
with effect from 1-10-1957. By this order, Governnent
created new posts for absorbing all the staff, including the
teachers of the schools of the |ocal bodies and decl ared
what shoul d be the scales of pay for these posts. It further
decl ared that the incunbents of the |ocal bodies schools to
be provincialised with, effect from1-10-1957 will be given
the same grades of pay and ot her all owances as are given to
their counterparts already in Government enploy. "Their pay
wi Il be fixed under the rules and there will "be no drop in
their present enolunents."

Wth a view to explain the new policy of the Government the
Education Mnister issued a Statenment on 30-9-1957 to the
effect ,hat all provincialised teachers. would enjoy the
status of fulfleged Governnent enployees, that they would be
given the sane grades of pay as were given to their counter-
parts already in Governnent service, that a joint seniority
list of local bodies teacher-, ~wuld be drawmn up in
accordance with the rules and that principles were being
formulated with a viewto govern their integration wth
their counter-parts already in Governnent service. The
policy statenent shows that the Governnent wanted to
i ntegrate and have one unit of service and with that end in
view, principles were being formul at ed.

Apparently, it took a long time for the Governnent to cone
out with its formulation of principles. In the neantinme
posts in the provincialised schools were falling vacant and
new teachers were required to be enployed. Pronotions had
to be effected and the posts which the Governnent had’  asked
the local bodies not to fill permanently by their  letter
dated 2-9-1957 had also to be filled on a permanent basis.
Those who were tenporarily enployed in those vacancies by
the |l ocal bodies were called for interview and sel ection by
the Subordinate Services Sel ection Board of the GCovt. It
may be noted here that the prinary teacher- Ganpat Rai, who
is petitioner no. 4, was interviewed and selected by the
Covernment Board and his appointnent was regularised from
14-9-1957 the date on which he had been appointed by the
| ocal body on a tenporary basis. Special reference is / made
to this appoi ntment here because if he had been
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regarded as selected for appointnent on the date of his
interview, he would have been regarded as having been
appointed after 1-10-1957 in which case under the i npugned
Rul es he woul d have been treated differently fromthe other
three petitioners and would have been entitled to be
promoted |ike the Respondents over the head of the other
petitioners who were adnmittedly senior to him in service.

Several new appointments were nade after 1-10-1957 and nost
of themwere in the posts created on 1-10-1957 for absorbing

| ocal bodies teachers. In the H gh school teachers’
petition viz. Wit Petition 97 of 1970, all those 236
respondents who are nmentioned at serial no. VII in that

petition are Hi gh school teachers appointed after 1-10-1957.
Respondents 37 to 96 in the Wit Petition of the Primary
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school. teachers viz. Wit Petition 657 of 70, are the,
teachers appointed after 1-10-1957. As a nmatter of fact the
latter have been appointed on The recomendation of the
Subor di nate Services Sel ection Board actually in 1959.

As already stated CGovernnent was thinking of formulating
principl es for the integration of the provinci al i sed
teachers with their counter-parts in Governnment service and
in that respect the Governnent cane to certain decisions in
January, 1960. These decisions are contained in a letter
dated 27-1-1960 witten by the Secretary to the Governnent

to the Director of Public Instruction. The subject was
described as determ nation of joint seniority of wvarious
categories of teachers and fixation of cadres. Severa

deci sions were taken to that end. One was that the staff in
the provincialized schools, that is to say, the erstwhile
| ocal bodi es school s and the Governnment schools may be kept
in separate cadres, one known as the provincialised cadre
and the other known as the State cadre. Since the object
was to have  on--- unit of _educational service it was
expedi ent to treat the provincialised cadre as a di m nishing
cadre. The vacancies occurring therein would be transferred
to the State cadre so that in course of time the
provinci alised cadre woul d conpletely vanish |eaving only
the State cadre in‘the field. The State cadre would corn-
prise those who were appoi nted before 1-10-1957 in the State
cadre and those who were freshly recruited after that date
In both the cadres there would be two grades of pay 15% of
the strength in each cadre being filled by pronotion from
the lower grade. ‘Al vacancies expected to occur in the
| ower grade of provincialised teachers by death, retirenent
and pronotion were to be transferred to the State cadre and
a proportionate nunmber of posts in the higher grade would
also stand transferred to the State cadre.” It was  decided
that roughly for every 11 posts transferred fromthe ' | ower
grade to the State cadre, two posts-in the higher grade
shoul d be transferred. That way it was
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thought there, would be no disturbance in the ratio of 15%
of higher posts provided for the provincialised /cadre.
Administrative difficulties in transferring nenbers of the
cadre from one school to another woul d al so be obviated and
there would be no chance of friction or inefficiency -even
when in the, sane schools nmenbers of both cadres function
It was clearly enunciated that. the two cadres, were to be
considered as different only for the purpose of future
pronoti ons.

On coming to know about these decisions, teachers in the
provinci alised schools were upset. One Joginder Singh who
was a Primary school teacher and one Anri k Singh who was a
H gh school teacher filed Wit Petitions in the Punjab’ High
Court. Apart fromthe contention that the above “decisions
of the Governnent were discrimnatory. it was further
contended that the above decisions had no statutory ‘basis
and were therefore illegal. To obviate the |atter objection
the Government of Punjab promul gated the Punjab Educationa
Service (Provincialised cadre) Class IlIl Rules, 1961 on
February 13, 1961. The Rul es enbodi ed the deci sions under
chal | enge. As the petition was pending the Hi gh Court

permtted challenge to these rules also. On nerits the
contention was that the teachers were equal in all respect
and the Rules franmed in 1961 by the Governnent giving effect
to the sane retrospectively from 1-10-1967 i ntroduced

di scrimnation between teachers simlarly situated and hence
were bad under Articles 14 and 16 of the Constitution
These contentions were upheld by the Punjab H gh Court which
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declared that the 1961 Rules in so far as they created two
cadres of persons in the sane service and inequality of
opportunity for pronotion by providing a formula were void
bei ng discrimnatory. From that decision the State of
Punjab came in appeal to this court but that was only in the
case filed by Joginder Singh. The State did not file an
appeal fromthe Order passed in the Wit Petition of Head
Master Anrik Singh. The decision of this Court in Joginder
Singh’s case is reported in the State of Punjab v. Jogi nder
Singh (1). The Court was divided. The majority (Sinha,
C.J., Wanchoo and Ayyangar, JJ) were of the view that the
rules did not violate Articles 14 and 16 of the Con-

stitution. In the viewof the mpjority "the two cadres
started as independent services and the Governnment never
integrated them into, one  service. They started

dissinmilarly and they continued dissinmilarly and, therefore,
the dissimlarity of the treatnent by the Rules was not a
deni al ~of equal opportunity. ' The question of denial of
equal opportunity could arise only as between nenbers of the
sane class and since the two services were different and
di ssimlar there was no question of discrimination." The

(1) [21963] 2 Supp. S.CR 169.
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mnority consisting of  Subba Rao and " Shah, JJ. took a
different view. They held that the rules differentiated the
two cadres only for purposes of future pronotions, otherw se
they had treated themequal in all respects. There was,
therefore, no wvalid basis for classification so as to
justify a differential treatnent between their nenbers inter
se for the purposes of pronotion. They ~held that the
Government, in fact, had given the sanme terns of - enpl oynent
to the two cadres and in fact constituted a single grade of
teachers and, therefore, discrimnation between the nunbers
of that grade based nerely on the source of recruitnent
clearly infringed Art. 16(1) and (2). The above decision
was rendered on Novenber 16, 1962.

Though the decision of the, Suprenme Court wupheld the
contention of the Punjab Governnent that the two cadres or
services were, dissimlar, it does not appear that the
Punj ab Governnent inplenented the rules any time. It is not
quite clear why effect was not given to that ~ decision.
Perhaps it may be due to the fact that the mnority judgnent
had powerfully pointed out what the result would be if the
situation after a few years were to contenplated.” It was
pointed out that the discrimnation would continue for the
next 35 years and juniors in service appointed after 1-10-
1957 would steal a nmarch over their seniors in t he
provincialized service and block entry into (the higher
posts. It is also possible that the State Governnent’ was
not quite happy wth certain observations nade in the
majority judgnment to the effect that the inmpugned rules
enabl ed vacancies in the selection grade of the State | cadre
to be filled, in part, by teachers belonging to the
provinci alized service whenever there were no sufficient
menbers of the | ower grade of the State cadre eligible for
pronotion to the higher cadre. Watever it may be, it is a
fact that the State Governnent did not try to give effect to
the rules; and actually on 25-3-1965, the Government cut the
gordian knot and put an end to all bickerings between the
teachers by unifying the two scales into one. The wunified
scale for Primary school teachers becane Rs. 60- 120-175 and
for the Masters Rs. 110250-300. By reason of this wunified
scale the teachers got pay according to their seniority.
The grievances of an Prinmary teachers and Masters in the
junior scale cane to an end.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 32 of 49

On 1-11-1966 the State of Haryana came into existence and
sone parts of the old Punjab State were included in the
State of Haryana. Gurgaon and Kanmal are two of the
Districts which becanme part of the State of Haryana. On
reorgani sation the, teachers brought with them their own
scales of pay. i.e., the unified scales prescribed by the
Punjab Govt. On 6-1-1968 the Governnment of Haryana took
sonme decisions. The unified scale was split up into |ower
and hi gher scal es, the higher scal e being
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given to 15% and the |lower scale being given to 85% The
scales were also revised by merging of allowances and the
like. The scale of Prinmary teachers becane Rs. 125-250 for
the | ower grade and Rs. 250-300 for the higher or selection
gr ade. For the Masters the | ower grade was revised to Rs.
220-8-300- 10-400 and for the higher grade of 15% which
included the senior Masters, it was Rs. 400 to Rs. 500.,
After this the Haryana Government put the Punjab rules of
1961 again into operation. The cases of Masters who had
been appoint ed after 1-10-1957 were called up for
considering their pronotion and so were the cases of Prinmary
teachers of @irgaon District appointed in 1959 taken for
consi deration for pronmotion: It is not disputed that on an
application of the rules these appointees after 1-10-1957,
being deened to 'be “part of the State cadre, would be
entitled to be imediately pronoted to the higher scale
while the petitioners in both the petitions now before us
t hough senior in age and experience and working in the same
schools and on the sanme scales of pay would not be
considered for pronotion. By the time the petition of the
Primary School teachers (WWP. 657 of 70) was filed
respondents nos. 6 to 96 were already  pronoted. In the
school masters petition (WP. 97 of 70), this Court directed
that if pronotions as contenpl ated were made, they would be
subject to the orders of this Court.

In Wit Petition 97 of 1970 the two petitioners are nasters
in Hgh schools in Karnal District. Both of them are
trained graduate teachers. Oneis B.Sc.B.T. and the / other
is B.A B T. The fornmer was appointed as Master in 1955 and
the latter in 1956. The respondent teachers have been al
freshly appointed between October 1, 1957 and February 13,
1961. They are all junior in service to the petitioners.
It is, not disputed that the respondent teachers are
considered for pronotion on the ground that they belong to
the State cadre while the petitioners are not considered for
promoti on because they belong to the proving cialized cadre.
Simlar is the position in the other Wit Petition (WP. 657
of 70). The 4 petitioners are Primary school teachers.
They are all trained teachers and are all nmatricul ates.
Petitioner no.. 1 was appointed in 1956, petitioner no, 2 in
1955, petitioner no. 3 in 1951 and petitioner no. 4, to whom
ref erence had al ready been nmade, on 14-9-1957, i.e., only a
few days before the provincialization. Respondents 37 to 96
are new recruits appointed on or after 16-7-1959. They have
been pronoted on the ground that they belong to the State
cadre while the petitioners belong to the provincialized
cadre. The case of respondents 6 to 36 is slightly
di fferent. They were teachers in Gurgaon District. They
were al so absorbed in Governnent service on 1-10-1957 but
their service is counted
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from1-10-1957 and fromthat point of viewthey are said to
belong to the State cadre. They and respondents 37 to 96
are treated on the same footing as they are teachers deened
to have been appointed to the State cadre on 1-10-1957 and
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thereafter.

The pronotion of the respondents, though junior to the peti-
tioners in service, is supported on the ground that it was
perm ssi ble under the 1961 rules referred to above and these
rules have been already held to be valid by this Court in
Joginder’s case. It is not disputed that the petitioners
and the respondents working in the sane or simlar schools
were equally qualified and transferable to the same school s.
It is not also disputed that an earlier pronotion of the
respondents to the higher cadre may conceivably block the
entry of the petitioners to the senior posts as Head
teachers or Head Masters. Prima facie this may appear to be
discrimnatory but it i's contended that there were wvalid
reasons for the classification and since the classification
has been wupheld by this Court in Joginder’'s case the
petitioners would not be entitled to any relief. In other
words, the respondents, including the State GCovernment of
Haryana, support the grounds on which the majority in
Jogmi der’s case was pl eased to uphold the 1961 Rul es.

This bench of 7 Judges was constituted to consider whether
the majority decision requires to be reviewed.

As the facts in both the Wit Petitions are sinmlar and the
same questions are required to be considered, we shal
consider the points involved with special reference to the
facts in Wit Petition'No. 657 of 70 in which the principa
argunents were addressed to us.

Two points of substance were put before us by M. Tarkunde
on behalf of the petitioners. The first point was that the
Gover nnment of Punjab had throughout  (a) sought to treat and
treated both sections of teachers (provincialised cadre and
State cadre teachers) as equal; (b) that it desired to
integrate the two into one unit of service and (c) that by
the rules of 1961 it created two cadres with retrospective
effect from1-10-1957 with the sole object of securing the
same opportunities of pronotion for nenbers of these two
cadres. In the actual operation of the rules a situation
arose, not visualized at the tine, which denied equa
opportunities of pronmpbtion to the teachers. And since the
very raison-detre for the classification was frustrated, the
classification becane otiose and devoid of any substance.
The second point was that, in any event, it was _inperneable
to effect a classification amongst equals by fictionally
deenming nenbers of the same service as belonging to two

servi ces. In this respect it was enphasised that —all the
new appoi ntnents after 1-10-1957
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were appointnents nmade in the posts which had been vacated
by the nmenbers of the provincialised service by death,
retirement, pronotion etc. and the respondents having / held
those proving cialised posts W 1961 coul d never be regarded
as different from those who were already holding the
provincialised posts. As aresult of the rules the wvacant
posts in the provincialized service were deened to have been
transferred to the State service from 1-10-1957. But
neither the Rules nor any other Rule or Circular had
transferred the fresh incunbents of these vacant posts to
the State cadre. By a fiction, they are also to be regarded
as having been transferred to the State cadre along with the
vacant posts. It is contended that such a manipulation in
one service, whether by rules or otherwi se, which leads to
the result, though not anticipated at the tine, of giving
undue advantage to one at the cost of another would be
di scrimnatory and unjust.

It appears to nme that both these points are correct and the
petitions nust succeed.




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 34 of 49
The rules of 1961, nanely, the Punjab Educational Service
(Provincialised cadre) Cass IlIl Rules, 1961 notified on

February 13, 1961 have been already referred to in Jogi nder
Singh’s case and it is not necessary to reproduce the sane.
Two things nmust be noted about these Rules. This so-called
proving cialised cadre has been created for the first time
by these Rules. Till then there was only the State cadre
that is to say the Punjab( Educational Service Cass |II
(School cadre). The second point to be noted is that this
creation of the provincialised cadre in 1961 has been given
retrospective effect from October 1, 1957 as if this
provinci alised cadre had cone into existence on 1-10-1957.
Al'l the vacanci es which took place between 1-10-1957 and 13-
2-1961, in the posts created by the Governor's Order dt. 27-
9-1957 were deened to have been transferred to the State
cadre.

It would, in the first instance, be necessary to appreciate
i n what way the State Governnent was | ooking at these |[|oca
bodies' teachers and the institutions in which they were
wor ki ng. " I-have cone to the conclusion that although it has
now suited the State Governnent of Haryana, as it did the
State Government of Punjab in Joginder’'s case, to support
the classification nade by the Rules, the Punjab Governnent
al ways considered ‘the provincialised teachers and their
counter-parts in the State cadre as equal and as bel ongi ng
to the sane class. ' Prelimnary to the take over of the
| ocal bodies schools on 1-10-1957, several - decisions had
been taken by the CGovernnent. One of the very first
deci si on taken by ‘the Council ~of Mnisters was on
17-7--1957. The Primary teachers appointed in the State
cadre were borne
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on the Divisional List, that is to say, those teachers were
transferable within the two or three Districts which nmade up
the Division. The local bodies schools were l[imted to the
territorial area of a District Board or a Municipality and
the menmbers of the staff were transferable within that area.
The Council of Mnisters, therefore, took a decision that
all non-graduate teachers i.e. to say, teachers, including
the Primary school teachers, should be placed in the
District cadre and further recruitnment should be nade at the
District level. It was accepted by the Governnent "that the
creation of District cadres will not only expedite  adm-
nistration but also solve the problem of fixing t he
inter-se-seniority of the teachers fromdifferent Districts.
The problemof fixing the inter--se-seniority between these
teachers and the teachers already in GCovt. enploy wll
becone sinpler." This is the first indication of. the
intention of the Governnment to put all the Primary schoo
teachers in one District cadre so that the fixation of
inter-se-seniority between teachers in the Governnent ' cadre
and the |local bodies cadre woul d becone sinpler. The very
fact that they wanted to have an inter-se-seniority between
the two sets of teachers would show that they wanted to
integrate the two sets of teachers.

Effective action was taken to take over the schools of the
| ocal bodies by the nenp dated Septenber 27, 1957 in which
the sanction of the CGovernor to the provincialisation of al

| ocal bodi es schools was conveyed New posts were created in
CGovernment service for the absorption of the teachers in the
| ocal bodies schools. Thus the teachers of the l|ocal bodies
school s becane Government servants on 1-10-1957. This nmeno
is important in several ways. The pay scal es prescribed for
these teachers was declared to be the sane as was prescribed
for the teachers in the State cadre. Even, before this
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meno, by virtue of orders passed in 1954 and 1956 the scal es
of pay of. teachers in the State cadre and teachers in the
| ocal bodies schools had been brought on par. But what is
nore inportant is that by this nmeno, out of the posts given
to the Primary school teachers, 15% were placed in the
hi gher grade of Rs. 120-5-175. There was no higher grade in
the | ocal bodies schools and the only scale was Rs. 60/ 120.
That was al so the scale for Primary School, teachers in the
Government cadre. But a decision had been taken by the
Governnment on July 23, 1957 that in Governnent schools also
15% of the teachers should be put in the higher of selection
grade and the remai ning 85% should be placed in the |ower

grade. Al t hough this decision was taken by the Governnent
with regard to their schools on 23-7-1957 that was not given
,effect to till 1-10-1957. In other words, the benefit of

the selection grade was given to the State, cadre teachers
and the | oca

-LI 52 Sup C/73
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bodi es teachers fromthe sane day, i.e., on 1-10-1957 and in
the same ratio:

Then we have the inportant statenent nade by the Mnister of

Education on 30-9-1957 on the eve of the take over. The
Statement is on record-as Annexure A/ l. . to the rejoinder
affidavit filed on/'behalf of the petitioners. It shows that

the Governnment had decided that with aview to aneliorate
the conditions of service of teachers working in the |oca
body school s the status of those teachers was to be brought
at par with those working in the Govt. schools. ' Since there
was always a tine | ag between the revision of pay of Govt.
cadres and the revision of pay of |ocal bodies cadre it was
decided "that the question of |ocal bodies teachers should
be settled once for all and the only feasible proposition
was to provincialize them" Along wth the statenent,
details of various aspects of provincialisation wer e
attached and the statenment went on to say, "Not only are the
teachers being brought under Govt. control but their scales
of pay are being sinmultaneously revised to be brought in
line with those working in CGovt. schools." In the details of
provincialisation given in the statenent it was stated that

the teachers wll be given the grades of pay as were
applicable in the case of those already in Govt. enploy  and
that their pay will be fixed according to rules. Care would

be further taken that there would be no drop in the present
enoluments of the |ocal bodies teachers. ~As regards the
guestion of pension and provident fund etc. that was under
exam nation and a decision wuld be given in due course.
Finally, on the question of seniority list this is what was
st at ed. "Joint seniority lists of District  Board and
Muni ci pal Board teachers will be drawn up in accordance with
t he rul es. The principles which wll govern their
integration with their counterparts already in Govt. | enpl oy
are being formulated.’, This statenent of the Mnister in
charge of Education on the eve of provincialisation |eaves
no doubt whatsoever that the teachers in the State cadre and
the teachers in the |ocal bodies cadre should be treated as
equal s and integration principles were being fornul at ed.

After 1-10-1957 when the schools of the teachers of the
| ocal, bodies were taken over and the schools became GCovt.
schools ,and the teachers became Govt. teachers, rules
governing the Govt. Departnent were apparently applied to
them It is not the case that the old conditions of service
or the rules of the |local bodies continued to be operative
in respect of these schools or teachers. When vacanci es
occurred in the posts allotted to these, provincialised
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schools, new entrants had to be appointed. Respondents 37
to 96 were accordingly ,,Appointed in 1959 in t he
provinci alized schools of Gurgaon Districts. Annexure Xl X
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with the petitionis an Order of appointnent relating to
respondent no. 62 which says "that he was appointed as a
teacher in the Govt. Primary school (Provincialised.)"
Simlarly Annexure XX is a letter of appointnment as |late as
Septenber 7, 1960. A new recruit named Mha Singh was
appoi nt ed to a post in the provinci ali sed school
Promot i ons were also made in the neantinme and t he
notification dt. March 4, 1960, Annexure XVIII read along
with the uncontroversial allegations nade in para 33 of the
petition shows that the Director of Public Instruction had
been, pleased to pronote a nunber of provincialised teachers
to the selection grade, and what is nore inportant is that
the notification showed themas belonging to the P.E S

Cass 1L, i e:, the Punjab Education Service, Cass Il
(School cadre) which is now described as the State cadre.
Al'l this ‘evidence only goes to showthat till the decisions

of January 1960 are inplenmented and the rules were made in
1961, no distinction was nmade between nenbers of the State
cadre and the | ocal bodies teachers. New appointnents were
made by the State in-vacancies which occurred in the
provinci alised posts and when pronotions were made to the
hi gher grade these provincialised teachers were described as
bel ongi ng to the Punjab Education Service Cass |II

Wth their absorption on 1-10-1957 nore than 20,000 Primary
school teachers of the local bodies became as  much Covt.
servants as the 107 teachers in the State cadre. and were
governed, by that sane departnental rules.” AR of them cane
under the control and supervision of the sane heads of
depart ment . In the fixation of their pay, their previous
service under the |ocal bodies was counted. Not only the
sane scale of pay but even the sane higher grade was given
to themsinultaneously with the State cadre. Al of them
were brought to the District |evel and nmde to wor k
i nterchangeably in the sane schools. | should think that
there could hardly be anything nore decisive of the Govt.'s
intention to treat all the teachers as equal

Nor was there a substantial difference in the ~wander of
recruitment of these teachers which coul d have wei ghed wth
the Govt. to think that there was a real difference between
the enployees in the State cadre and the enpl oyees of the

| ocal bodies schools. Under Article 48 of ~the Punjab
Education Code questions relating to the appoi nt nent,
promotion, |leave, dismssal, transfer etc. of teachers

enpl oyed in schools maintained by |ocal bodies bad to be
di sposed of by the Divisional Inspector in the case of
Secondary and M ddle schools and by the District Inspector
in the Primary Schools. O course this was to be -done in
consultation with. the President or Chairman of the ' |oca
bodies. In the case of teacher in the State cadre, they were
appointed by Oficers. in the Education Departnent.In 1953
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the, Subordinate Services Selection Board was constituted
and to this Board was entrusted the recruitnent of teachers
whose starting pay in the scale was Rs. 501- and above. For
along tine the starting pay of Primary school teachers was
Rs. 47.8 annas. But it appears that in or about 1954 the
starting pay was raised to Rs. 501- if the candidate was a
matriculate and basic trained. |f the candidate was not a
matricul ate and basic trai ned, the appointnment was not rmade
by the Board. But it appears nmore and nore matricul ates
were avail able after 1953 and CGovt. m ght have decided that
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if matriculates were available, they should be gi ven
preference and thus the appointnents were nmade by the Board.
But there was no statutory rule with regard to, the mininum
qualification for Primary school teachers till. 1957. The
State Govt. mmde rules called the Punjab Education Service
Cass H (School <cadre) Rules, 1955 and these rul es
prescribed that the Primary school teacher should be a basic
trained teacher, nanely, a matriculate wth training in
basi ¢ education. These rules, however, canme into effect on
30th My, 1957 and therefore, the mininum qualification
prescribed under the rules applied only after 30th My,

1957. In any case out of 107 Primary school teachers who
were on the State cadre ['ist on 1-10-1957, there could not
have been nmany who were appointed by the Board. In fact, it
is known that out of 107, there are at |east 22 who were
non-matri cul at es. Under the rules which applied to al

local bodies in the matter ~of education, the Punj ab
Education Code applied to the local bodies schools and the
m ni mum qual ifications for recruitnment were the same as in
State schools. As already stated education upto t he
Secondary - stage was principally the charge of the 1|oca
bodi es and Primary school teachers had been appointed by the
| ocal bodies on the advice of the District |Inspector for
several decades. Wien education was not w despread, it was
unlikely that matriculates would have applied for jobs of
Primary school teachers when the initial salary was Rs. 47.8
annas per nmonth or even less. Therefore, in the earlier
years the Primary schools under the local bodies nust have
been predomi nantly nmanned by trai ned non-matricul at es. As
education spread and avenues of “enpl oynent ~becane limted
matricul ates nust have turned even to these |low paid jobs
and that is why we find that during the last 20/25 vyears
even matricul ates applied for the jobs and were appointed as

Primry school t eachers. In fact ~on the date of
provincialisation, out of 20,700 |ocal bodies teachers,
there were 10,495 matriculates. It is seen fromthe |joint
seniority list of provincialised teachers of Gur gaon
District issued by the Director of schools as it ‘stood on
13-9-1957 that till about 1952 nore. non-matricul ates were

appointed than matriculates. But after 1952 matricul ates’
had a predomi nant share. For exanpl e between 1952-1954 out
of every 200 teachers 153 were matriculates "and only 47

non-matriculates. In later years the
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non-matricul ates were |ess than 10 out of every 200. Thi s

only goes to show that matriculates turned to these jobs in
nore recent years, while in olden days the cadre of Primary
school teachers consisted of trained non-matriculates. and
m ddl e school standard teachers. The mninumqualifications
both for the State school cadre and the |ocal bodies schools
was the same till May, 1957. The rules did not require til
then any mninmum qualification. But as matricul ates  became
available in course of time, matriculates were appointed
both in the State cadre and the | ocal bodies school cadre.
In these circunstances it is no wonder that GCovernnent
should have decided in 1957 to treat the State- cadre
teachers and the |ocal bodies teachers as equal. Non-
matriculates who were in the service for years and had
greater practical experience of teaching and handling little
children may not necessarily be considered inferior to raw
18 or 20 years old matriculates joining the service after
1957.

After all the State Govt. was dealing, so far as the Primary
school teachers are concerned, with a body a very low ©paid
servants. They had just 107 Primary school teachers in the
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State cadre and nore than 20,000 Primary school teachers
from the local bodies. Since all these teachers were
intended to work in the sane schools interchangeably, it is
uni magi nable that a responsible Govt. woul d keep these two
bodi es of teachers separate with a viewto give the smal
body of 107 teachers or those who would be appointed
thereafter nore advantageous chances of pronotion. The
Government coul d not have been unaware of the fact that when
these teachers are working in the sane schools it would be
destructive of norale and discipline to pronote a junior
teacher into the higher grade and bl ock the prospects of the
senior teachers. It is grotesque to think that Governnent
will seek to cut up this |low paid and yet socially usefu
service into two classes with the object of giving better
opportunities of pronotion to one of them not on the ground
of higher qualifications or efficiency, but solely on the
ground that the two services bad separate origin.

The various features of the schene to which | have already

nmade reference clearly go to showthat till 1960-61 it was
never the intention of the Govt. to treat these teachers its
unequal . Even in 1960-61 when they created the two cadres

that was not with aview to preserve the independent
identity of the State cadre teachers, but expressly for the
purpose of not only to integrate the two services into one
unit but also to 'secure the sane chances of promption to
both the cadres. | have already referred to the statenent
of the Mnister ' of Education which -indicated that al
teachers should be integrated in one service and only the
principles for the fixation inter se seniority had to be
fornul ated
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that would take sonetinme. That was done in January, 1960.
A decisions of the Govt. in this respect are contained in
the witten by the Governnment to the Director of Public
I nstruction 27th January, 1960. ~That letter is produced by
the in the rejoinder affidavit . as Ext. A X Joginder Singh
filed his Wit Petition after the contents of this letter
were It may be stated here that the decisions taken in 1960
formulated in the formof Rules and they are the Rules of 61
to which reference has already been made. The Rules the

decisions referred to in this letter Ext. A X (ii) s
important and it will be reproduced here:
"ii. The staff of provincialised schools and
the erstwhile Governnent schools will be kept

in separate cadres. AR new entrants into
service after the date of provincialisation
wi Il be deened to have joined the ranks of the
staff of erstwhile Governnent schools. The
provinci al i sed st af f cadre
be a
continuously dimnishing cadre and “would in
course of tinme conpletely vanish leaving in
the field only one cadre, i.e., the cadre of
CGovernment staff. It is considered that  this
woul d ensure the sane chances of promption to
the staff of erstwhile Government schools as
exi sted before provincialisation whereas the
provincialised staff would get the benefit of
promotion to a |large number of posts created
directly as a result of provincialisation
There would be no admnistrative difficulty
with regard to the transfers of teachers borne
on both the cadres (Tomone school to the
other irrespective of the fact whether it is a
provinci alised school or a Governnent schoo

woul d
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in as nmuch as the two cadres woul d be separate
only for the purpose of future pronotions. It
is felt that there will be no chance of any
friction or inefficiency; rather the staff on
both of these cadres will work smpothly and
harmoni ously as their nutual interests wll

not be jeopardized."
This decision clearly goes to show that whereas t he
Covernment was very keen to integrate the services as one
unit, they were mmintaining two cadres nerely for the
purpose of future pronotions. Integration of two paralle
services generally consists in absorbing posts in the two
services in one unit and appointing the incunbents of the

original posts to suitable posts in the new service. There
may be several ways in which such integration nmay be
ef f ect ed. The basic idea of integration is that there
should be only one unit of service. 1t is clear from the

decision ‘referred to above that Govt. had decided that
ultimately there should be only one service nanely the State
cadre. " The purpose

655

coul d have been achi eved by absorbing all the provincialised
posts at once in the State service. But that was found
i nexpedi ent. Governnent thought that by introducing gradua
integration and keeping the two services separate only for
the purpose of pronotion, there, would be no friction at al
bet ween t he menbers of the two servi-ces. G adua
integration was sought to be achieved by  making t he
provinci ali sed cadre a vani shing cadre, that is to say, al
the posts which fell vacant on account of death, retirenent,
resignation or pronotion were to be transferred to the State
cadre and appointnments made therein after 1-10-1957 should
be ' deenmed’ to have been made in the State cadre. A certain
formul a was suggested as to how the transfer of vacant posts
was to take place. Qut of every 13 posts which fell vacant,
two posts should be deemed to have fallen vacant 'in the
hi gher grade and 11 in the | ower grade and these posts were
to stand transferred. By this process, two things were
sought to be achieved-(1) to increase the nunber of posts in
the State cadre so that the provincialised cadre vani shes in
course of time leaving the State cadre alone in the field.
By this nethod, posts in the provincialised cadre are
absorbed in the State cadre, not at once, but gradually so
that in course of sone years there is’ one unified service.
That is a process of integration, (2) the other objects
whi ch was sought to be achieved was to keep the incunbents
of the posts into two separate sections with the sol e object
of ensuring equal chances of pronmotion. It was thought that
by transferring 13 posts inclusive of two higher grade posts
from the provincialised section to the State section the
chances in both sections of future pronotions would be the
sarne. That is why it was enphasised in the Iletter, | "that
the two cadres would be separate only for the purpose of
future pronotions.” It was further felt by the Governnent
that on account of this schenme by which gradual integration
was achieved, there will be no chances of any friction or
i nef ficiency. In fact it was felt that the staff of both
these cadres will work snoothly and harnmoniously as their
mutual interests wll not be jeopardised. It is obvious
that the decision of the Government was inspired by the
desire to integrate the two services in due course and the
classification into two cadres was a tenporary expedient
devised with the sole object of ensuring equal chances of
pronoti on. The el aborate nethod incorporated in Rule 3 of
the Rules of 1961 was intended to serve this object,
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The point was further enphasised by the Governnment at the
time of making the Rules on February 13, 1961. It nust be
renenmbered that at this stage Joginder Singh had filed his
Wit Petition in the Punjab High Court and these rules were
made to obviate one of the objections taken by Joginder
Singh that the decisions contained in the letter dated 27-1-
1960 referred to above were not statutory. Along with the
Rul es, Governnent published
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a detailed explanatory note and it is Annexure XXIlIl to the
petition. The very first sentence of this note or
menor andum shows that the Rul es had been devised only with a
view to determne inter se seniority. It says "consequent
upon the provincialisation of Local Bodies Schools the staff
working in such schools was taken over into Governnent
service, it was necessary to deternine their seniority
vis-a-vis the old Governnent staff." It was then stated that
three alternatives were considered. The alternatives are
classified as (a), (b) and (c), but what is inmportant to
remenber i's that these three alternatives had been
considered "with regard to the integration of the two
services." of the alternatives (a), (b) & (c), (a) & (b)
were rejected in favour of (c) and then reasons are given
why the alternatives (a) & (b) were rejected and the
alternative (c) was accepted. The problem to which the
Governnment had to /address itself was how to fix the
seniority between teachers of the |ocal bodies schools and
the State teachers. The Governnent had already taken a
decision that the local bodies teachers nust be allowed to
count their service in-the |ocal bodies schools. The nmeno
says "it was considered that the service under the |oca
body was as nuch a service rendered to the society as
service rend-,red by the teachers of  erstwhile Governnent
schools and giving any advantage to those who were ' |ucky
enough to get into Governnent service over those who joined
the service of local bodies would not be fair and
equitable." Having adopted this  equality principle, the
CGovernment was faced with one other difficulty. It had
happened in ’'the years gone by that when Gover nnent
advertised for Primary school teachers, some teachers of
| ocal bodies had applied for those posts and they had been
sel ected and appointed in the State cadre. However, when
they were so appointed, they were not permtted to  count
their previous service in the local bodies and were deened
to have been appointed in the State service from the date
they took charge of the posts in the State -service.
Therefore, the difficulty now arose between |local bodies
teachers who had already conme into the State service prior
to 1-10-1957 ’'and the local bodies teachers who were
absorbed in the State service on 1-10-1957. |f the whole of
the service in the local bodies was to be counted, that
advantage would go only to those absorbed on 1-10-1957 but
not to those who had been already appointed in the State
service. That would have been unfair to the latter and this
was the main difficulty in the way of determning inter-se-
seniority. In order to get over this difficulty, the
alternatives (a) & (b) were rejected and alternative (c) was
adopted as that was believed to be just and fair. The Menp
says "in order to ensure the sane chances of promotion to
the staff of erstwhile Govt. schools as existed before the
provincialisation of |ocal bodies schools and to give the
benefit of pronotion against a | arge nunber of posts created
directly as a result of provincialisation
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of local bodies schools it was decided to adopt alternative
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(c) and to create two separate cadres-one for the
provincialised staff to be known as 'provincialised cadre’
and the other for erstwhile Govt. staff to be known as
"State cadre." (The word 'same’ is underlined by ne). What
follows is very inportant. "As it was never the intention
to set wup any separate section of teachers wthin the
Departnent for all tine to cone, it was decided that al

st aff whi ch will be recruited after t he dat e of
provincialisation, whether for the old Governnent schools,
provinci alised, upgraded or newy opened schools wll be
borne on the 'State cadre’. Although the provincialised
staff wll be kept on a separate cadre, yet in order to

renove any chances of friction or inefficiency and in order
to achieve enotional and integral unity, it was decided that
a teacher could be transferred/posted to any school, whether
provinci alised or erstwhile Governnent irrespective of the
fact that he belonged to the provincialised cadre or the
State cadre.” Nothing can be clearer than this. CGover nent
has been throughout very anxi ous to achieve enotional and
integral ‘unity of the service of the Primary school teachers
and the separation into the State cadre and provincialised
cadre was devised with no other object but to secure the
same chances of promotion. in both the cadres. Thr oughout ,
the CGovernment wanted to be fair and just. It never wanted
to treat one class of teachers as inferior to the other
cl ass of teachers. Onng to the exigencies of appointnents
in the State-cadre prior to 1-10-1957 it had not becone
possible to integrate all the posts at once. I ndeed, the
object was to integrate. But integration was to be gradua
SO0 as not to cause any upset -in-the pronotional chances in
both cadres. Governnent believed that the method suggested

in the Rules would succeed in renoving all chances of
friction and inefficiency and achi eve enotional andintegra
unity, the teachers being available for appoi nt nent

i nterchangeably in all the State and provincialised schools.
Thus the cadres were created not with a viewto keep them
separate but with a viewto integrate theminto one Covt.
body of teachers, teaching inthe sanme schools as one
emotionally integrated unit. That the idea was to integrate
and not to divide is also clear in para 8 of the Menp. It
was realized that as the State cadre teachers  were not
entitled to be pronoted to the higher grade for 5 years
after their appointnent and in the neantine a | arge nunber
of vacancies fromthe higher grade in the provincialised
cadre was likely to be transferred to the higher grade of

the State cadre, there would be a gap, i.e. to say a |arge
nunber of posts in the higher grade of the State cadre woul d
remain unfilled. In the mnority judgment  of Jogi nder

Singh’s case this situation is described as a 'breakdown’ .
(See : page 202 of the report). The ngjority judgnent, on
the other hand, held that these unfilled vacant posts
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in the higher grade of the state service would be liable to
be filled in part by teachers bel ongi ng to the
provinci al i sed service. (See page 194 of the report). VWhat
was, however, lost sight of, with the greatest respect, is
that if that is the true effect of the Govt. decisions, that
would put an end to the whole plea of the State that there
was no integration. |If provincialised teachers of the | ower
grade can fill posts permanently in the higher grade of the
State cadre whenever candi dates were not available from the
State cadre, no better evidence of integration of the two
services i s necessary.

It is not necessary for ne to go so far. | would be content
with the conclusion that the State Government throughout
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considered the teachers as equal in all respects, giving
them the sane scales of pay, made themwork in the sane
schools and endeavored to ensure the sane chances of

promotion to all. The Governnent thought that the best way
of ensuring equal chances of pronmotion was to keep the
cadres separate for sonmetine and ef f ect promoti ons
separately in the two cadres by a fornula which ensured 15%
hi gher posts at any given tinme to the provincialised cadre
and 15%to the State cadre. in this way the State believed
that it had effected enotional integration of both the
sections of teachers.

I have not the |east doubt that the State Govt. had devised
these rules wth a 'viewto be fair to every body. The
CGovernment, however, failed to visualize that by reason of

the wide ,disparity of posts in the two cadres (107 in the
State cadre and 20,700 in the provincialised cadre) the
nunber of higher grade posts in the State cadre would swell

by the transfer of a disproportionately |arge nunber of

posts 'which fell vacant in the provincialised service and
that juniors in Govt. service would, after conpleting 5
years of qualifying service, becone eligible to be appointed
to. all those higher posts in the State cadre nuch earlier

than their seniors who were borne on the provincialised
list. The mpjority judgnent, with respect, does not appear

to have been aware of ‘the future inpact of the Rules. The
mnority judgnment, however, shows in detail how the Rules
would result in the above situation. (See : pages 200 'to
202’ of the report). In fact the judgnent shows that the
| earned Solicitor ‘General who appeared on behalf of the
State of Punjab admtted that the Rules would | ead to such a
result. That it has actually resulted in such-a ‘situation
is clear fromthe present petitions. The petitioners in
both the petitions had joined service on' before 1-10-1957.

Most of the respondents had entered service nuch after 1-10-

1957. By reason of the operation of the Rules, they have
been sel ected for appointrment and in the case of the Primary
School teachers, the appointnents have also been made.

There is, therefore,’” no doubt that if the Rules are / given
effect to,
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seniors in the provincialised service will have to remain in
the | ower grade while the juniors in the state cadre will go
into the higher grade, Once they go into the, higher grade,

they win becone seniors for all purposes and will block the
entry of a nenber of the provincialised service to higher

posts of Head teachers in the case of Primary schools and
Head Masters in the case of Secondary school s.

That was not the result that the State Governnent. had
desired. This is clear fromthe Governnent’s conduct ~ after

the decision in Joginder’s case. The Punjab Governnment did
not enforce the Rules. It may have been appalled by the
situation projected in the mnority judgnent at pages 200 to
202 of the report; or it may have been unhappy with the view
of the majority that the inmpugned rul es enabl ed vacancies in
the selection grade of the State cadre to be filled in part

by the teachers belonging to the provincialised service--a
view based on para 8 of the Explanatory Menmop acconpanying
the rules but not reflected in the Rules thenselves.

However that mght be, it is a fact that in spite of the
majority view being in favour of the contention raised by
the Governnent, the State of Punjab did not give effect to
the Rules. On the other hand, on 25-3-1965 the two grades
of Rs. 60/120 and Rs. 120/175 were unified by the Order of

the Government of Punjab and the ice for ward there was only
one grade of pay Rs. 60/175 with effect from1-4-1965. Wth
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the unification, the two grades, one ordinary and the other
pronotional, disappeared and the teachers whether they
belonged to the State cadre, or the provincialised cadre
continued in one grade-each one drawing his salary in
accordance with the years put-in the service. Al  the
trouble to which the rules had given rise ended. Thi s
further establishes that the State Govt. had al ways
considered the two sections of teachers as equals.

The State of Haryana cane into existence on 1-11-1966 and
the wunified grade continued to apply to all these teachers
after the creation of the Haryana State. Only in January
1968 the Haryana State resurrected the Rules of 1961 and
gave effect to them In doing so the conplaint of the
petitioners is that the State Govt. has accepted the
interpretation of the rules as given in the mnmnority
judgrment and not inplenented the view of the majority that
the i npugned Rul esenabled vacancies in the selection grade
in the State cadre tobe filed in part by teachers bel ongi ng
to the provincialised service by the devise of the block
system which, according to the majority judgnment, inproved
their position. It is submtted by M. Tarkunde that if the
view of the majority judgnent had been inplenented by the
State of Haryana, he woul d not have pressed his petition at
all.

Having regard to the facts discussed above, respectful ly
agree with the view expressed in the mnority judgnment, that
after
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the District Board and Muni ci pal “Board school teachers were
taken over by the CGovt. of Punjab an amal gamat ed Educati ona

Service was evolved (p. 206) and that the Govt. by giving
the same terns of enploynment had in fact ~constituted a
singl e grade of teachers -State and Provncialised (p.. 207).
After doing that, as shown in the same judgnment, it was not
open to the Govt. in 1961 to seek to provide a differentia

treatment between the two sections constituting one unit by.
retrospective provision (p. 208). On the Governnent’'s own
showi ng, the teachers were divided into two cadres nanely
the State cadre and the proving cialised cadre in 1961
solely to give equal chances of pronotion to both sections
of teachers. The plan, however mscarried ow ng to
circunmstances not clearly visualized at the time and
resulted in frustrating the object of securing equality in
the matter of pronotion. Wth that the raison-d etre for
the «classification disappeared and the question-of Linking
it with the object did not survive.

Wth the greatest respect the mgjority judgment proceeded on
certain assunptions nade al nost at the conmencement of the
judgrment. (See.: p. 174). The | earened Judges thought /that
subsequent to OCctober 1, 1957 the Govt. had /under
consi deration three guestions (1) Whet her t he
"provincialised” teachers had to be kept in a cadre)
separate and distinct fromthe cadre of teachers in the
State cadre or whether the two cadres were to be integrated
into one; (2) if they were to be integrated, how their
inter-se-seniority was to be determined; (3) if they were
not to be integrated, what was to be the relationship
between the teachers in the two cadres and similar allied
guestions. | have endeavoured to show fromthe material on
record that was’ not the true position. The true position

as | have explained, was to evolve one service out of two
paral l el services, the nmenbers of the two services being
regarded as equal in all substantial respects. What the
State Govt. desired was their integration and the Covt.
accepted gradualism in integration only with a view to
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secure sane chances of pronoption to both the sections. It
was thought desirable to keep the two sections in two
conpartnents only to provide for equal chances of pronotion
to them

In any event it is very difficult to see how those teachers
who were appointed for the first time after 1-10-1957 in the
vacanci es of the provincialised service can be pernmitted to
steal a march over their seniors in the matter of pronotion.
There were very few posts in the State cadre on 1-10-1957.
The total nunber of these teachers in the whole State was
just 107. On the other hand, there were nearly 20,700
Primary School teachers in the so-called provincialised
cadre and each one of themwas given a post-the posts being
specifically created for them by
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the Governor on 27-9-1957. There were already many vacan-
cies in the | ocal bodies schools, because by a directive in
July, 1957 the local bodies were debarred fromfilling those
vacanci es ‘except on energent or tenporary basis. Then there
were further vacancies after 1-10-1957 in the provincialised
posts by retirenent, pronotion, death and the like. A large
nunber of new teachers had to be appointed in these
vacancies and in one District of Gurgaon only respondents 37
to 96 were appointed on or after 16-7-1959. It is true that
they were appointed on the reconmendati on of the Selection
Board but it was the only recommendi ng, authority at that

time for appointnents to be made by the Governnent. | ndeed,
they had all the mninumqualifications viz. ‘basic trained
matriculates. It is also not disputed that when they were

appoi nted they are appointed in _provincialised schools where
the vacancies occurred and other provincialised teachers
senior to themboth in age and experi ence were working. The
conplaint of the petitioners is that they and hundreds of
others of provincialised teachers in the State equally
qualified at the time of the appointnent have been by virtue
of the Rules asked to wait. for  their chance in, the
provincialised cadre for pronmpotion in the higher grade,
while the respondents, who are very nuch junior to them in
age and experience have been pronoted to the hi gher /grade.
This has been done by the device incorporated in the Rules
of 1961 by which the vacanci es which had occurred in the
provincialised cadre till 1961 were fictionally deenmed to
have occurred in the State cadre. There is a ~double
fiction. The first is that vacanci es which occurred in the
provincial service are deened to have been transferred to
the State service and on such transfer the vacancies are
deened to have taken place in t he St ate cadre.
Unfortunately we are not referred to any circular or rule by
whi ch though the vacanci es have been transferred to the
State cadre those who had been appointed in the vacancies
were simlarly transferred to the State cadre. It seems to
have been assunmed that with the transfer of the vacancies
t he appointees in the vacancies would get automatic

transfer. That is another fiction which has been
i ntroduced. The effect of all these fictions is only to
transfer a part of the provincialised service to the State
cadre. |If by doing this the State introduces an artificia

di stinction between persons hol ding proving cialised posts
an 1-10-1957 and those hol ding the-sane posts after 1-10-
1957 and the effect of this distinctionis to give the
latter an earlier chance of pronotion, the device, however
wel | -i ntended woul d create discrimnation violating Articles
14 and 16 of the Constitution. Though it nmay be
theoretically possible to regard the enployees in the State
cadre Prior to 1-10-1957 as nenbers of a distinct class, it
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is inmpossible to do so go with regard to those who have been
appointed in the vacancies in the provincialised
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schools after 1-10-1957. Being appointed in the posts of
the provincialised service, they belong to the- same class
as the other nmenbers of the, provincialised service and it
is not possible by any artificial devise to give nore
advant ageous chances of pronotion to the new recruits. Wat
| have said here with regard to the Primary school teachers
is equally true with regard to the teachers, appointed in
the Hi gh schools after 1-10-1957 and in respect of whom the
first of the two Wit Petitions has been filed. In ny' view
even if the classification is accepted as a reasonable
classification in respect of the nenbers of the State cadre,
who were in existence on 1-10-1957, the Rules in so far as
they discrininate between the, petitioners and the teachers
who have been appointed after 1-10-1957 in the vacancies of
Provinci alised posts would be bad under Articles 14 and 16
of the Constitution:

It was suggested in the course of argunents that nany pro-
vincialised teachers got- straightaway into the selection
grade posts on 1-10-1957 without having to wait for 5 years
like the nenmbers of the State cadre. That can hardly be a

consol ati on to teachers like the petitioners. The
petitioners were not profited by the 15% of selection posts
because they were /lowdown in the provincialised |ist.

There nust have been thousands and thousands above them It
is true that since the selection posts in the provincialised
service are dimnishing only in proportion to the vacancies
in that cadre, there will be sufficient vacancies in the
sel ection posts which will be availed of sonetinme in the
future by the petitioners. But the rub lies in ‘the fact
that by the transfer of vacant posts along with ‘the new
i ncumbents to the State cadre the State is unwittingly
affordi ng an advantage to juniors enabling themto step into
the senior grade earlier. Al of themare working in the
same schools where petitioners were considered seniors at
the tinme the respondents were newl y appointed. Now by their
promotion to the senior scale by virtue of the ‘device
incorporated in the rules and not on the ground of
seniority-cumnerit the petitioners would be condemed to
remain juniors and the posts of Head teachers and Head
Masters will be automatically denied to the petitioners and
others like themin the provincialised service. As already
pointed out neither the qualifications nor the  method of
recruitnment was so substantially different that one could
say that one cadre is definitely inferior in character. The
State Govt. never thought so and we would not be entitled to
do it. Both in the State cadre as also in t he
provinci alised service there were both natricul ates and non-
matri cul at es. As on 1-10-1957 there are more than 10,000
trained matriculates in the provincialised cadre. Not al
of them have been acconmodated with sel ection posts before
respondents 37 to 96 were considered. Articles 14 and 16 of
the Constitution are not nmerely concerned to see whether
broad justice is
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done en-masse. They are also concerned with the right of an
i ndi vidual not to be discrimnated against. At. Annexur e
a list of provincialised teachers in Gurgaon District has

been given. Two of themviz. Graj Sharma and Ki shan Chand
at serial nos. 376 and 418 appear to be B. A B.Ts. The forner
was appointed in 1947 and the latter in 1948. It is alleged
in para 52 of the petition, w thout contradiction, that the
teachers serial nos. 333 to 423 in the list, including the
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two specifically referred to above, have still to wait for
their pronmotion into the higher grade while the respondent
matricul ates appointed nearly 10 or 11 years later, in 1959
are pronoted to the higher grade.

The majority deci sion does not appear to have considered the
guestion wth regard to juniors appointed after 1-10-1957
stealing a march over those who were absorbed on that date.
The mnority judgnment did consider the question and point
out how unequally the rules will operate in future. | am
referring to this position because M. Tarkunde has put
forward this as one of t he grounds for a review of
Jogi nder’s case. |In Keshav MIls v. Coner. of Income Tax(1)
general principles have been formul ated when this Court may
review its earlier decision. M. Tarkunde has given severa
other reasons for the sane. Firstly he contends that the
Haryana Govt. has not inplemented the decision of the
majority in Joginder’'s case by preceding to reserve posts in
the higher grade of the State cadre for nenbers of the
provinci al'i sed service. That according to M. Tarkunde was
an integral part of the nmajority judgnent which, though in
his favour, he cannot, in all honesty, support on the basis
of the actual rules. Secondly the majority judgnent did
riot consider whether the rules were discrimnatory as
between the teachers who were appointed in provincialized
schools prior to 1-10-1957 and those who were appointed
subsequently. Thirdly, as already pointed out the nmmjority
j udgrment proceeded on certain assunptions made at the very
begi nning of the judgnent and those  assunptions are not
justified on the material placed before the court now.
Fourthly at the tinme when Joginder’'s case was decided the
rul es had not been actually put into operation but now that
rul es have been inplenented by the Haryana State Govt. it is
found that they have resulted in gross discrimnation think
that in view of these substantial considerations and to pro-
not e harnoni ous rel ati ons anpngst all teachers the decision
in Joginder’s case requires to be reviewed.

Sone argunent was, advanced on the ground of delay. It was
argued that the rules were of 1961 and the present petition
(1) [1965] 2 S.C. R 908.
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has been filed a long time after the rules were notified.

do not see any force in this contention. Even before the
rules were framed, Joginder Singh had filed his Wit
Petition and though it was finally disposed of in 1962 the
Punjab Govt. did not think it fit to enforce the rules: By
unifying the two-"scales in 1965 the State CGovt. practically
buried the rules. It was only in 1968 that the new State of
Haryana resurrected them whereupon the teachers concerned
nade a representation. When the representation was
unsuccessful they reported to this Court. Ther e is,
therefore, no undue del ay.

It was further pointed out that a review of the decision in
Jogi nder’s case may affect a very |large body of teachers not
merely in the State of Haryana but also in the State  of
Punjab and the State of H nachal Pradesh. [It, is said that
after the reorganisation of Punjab sone portions are in
Punjab others in Haryana and certain others in H macha
Pradesh. The teachers have been distributed over all these
States and since all those teachers who, would be affected
are not made parties a decision binding themall cannot be

made. | do not think that there is nuch substance in this
al so. The State of Punjab, which was nade a party, hag not
put in an appearance. It is not clear fromthe record what

-areas have gone to H nmachal Pradesh. The State of Punjab
possi bly does not want to contest the petitions because the

t he
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unified scale of pay is still prevalent in the Punjab
region. |In the petitions before us the Primary teachers are
from District Gurgaon and their appointnments are at the
District |level. Therefore, they have nmde parties only
those teachers who have now been pronmoted in spite of their
pr ot est. In the other case, the two Hi gh school teachers

have nade parties those whose cases are being considered for
pronmoti on disregarding the petitioners claim They nunber
nore than 200. In nmy view all interests are largely
represented. | do not think, therefore, that on the ground
of want of all parties the petitions are liable to fail

In the result | would allow the petitions quashing the im
pugned rules of 1961 as violative of the petitioners’
f undanent al right under Articles 14 and 16 of t he
Constitution.

Beg, J. | regret very nuch ny inability to concur with the
view of the majority of ny |earned Brethren that no case of
injustice or denial of the protections conferred by articles
14 and 16 of the Constitution could be nade out in the two
cases before us.  The facts of each of these two cases have
been dealt wth so extensively in> the judgnents of ny
earned Brethren that I need not repeat any of them
Moreover, | share so completely the views expressed by nmny
| earned Brother Pal ekar that | do not consider it necessary
for me to say anything beyond that | wholly and respectfully
adopt the judgnment of ny |earned Brother. |
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will, however, add a few observationsto indicate ny specia
difficulties in accepting the opinion of the nmajority of ny
| earned Brethren for which | have the greatest respect.

It seens to ne that it is not enough to hold that there is;
in fact, a classification of the teachers before us into two
cadres by finding that "the two services started
dissimlarly and continued dissimlarly"in any respect, or
that nenbers of either of the two cadres were, for purely
historical reasons, differently treated in any matt er
what scever in the past. These/differences my 'be very
rel evant for some purposes. |In the cases before ‘us /'these
| argely accidental dissinmilarities, which have al nost
evapor ated and di sappeared, were not forward before us only
to justify a difference made in the pronotional chances of
the two cadres. |Is such is the object of differences shown
between the two classes, | think we are entitled to “ask
Are any nunber of differences at all material except those
whi ch affect the conpetence and qualifications of a teacher
as a teacher as conpared with others discharging a highly
responsi ble duty or trust ?

It appears to ne that even the qualifications of two groups
of teachers, considered "in bulk" or as groups, will not be
very material. As is evident fromadnitted facts, there are
nonmatriculates in both the cadres. It is the conpetence
and qualifications of particular teachers which really
matters. If a teacher is highly qualified, either due to
his practical experience or due to his know edge, as
evidenced by the degree he possesses, but he happens, by
nere accidents of life, to be placed in the provincialised
cadre, | am wunable to see why this fact alone should
diminish his pronotional chances. He nust be held to have
been wunfairly treated when we find that another, wth far
| ess experience and educational qualifications, can or does
get preference over himdue to equally fortuitous reasons
which placed himin the State cadre. Rules which have such
an effect would, | think, be struck by articles 14 and 16 of
the Constitution.

| may here refer to the letter dated 27-1-1960 fromSiiri C




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 48 of 49

D. Kapur, Secretary to the Government of Punjab Education

departrment (Annexure A-X to the Rejoinder Alidavit of Zabar
singh) which was repeatedly relied upon on behalf of the
petitioners. It declares, as follows, the sole object of
separati on under the inpugned rules of 1961 "There would be
no admnistrative difficulty with regard to the transfers of
teachers of both the cadres fromone School to the other
irrespective of the fact whether it is a Provincial Schoo

or a CGovernnent School, inasmuch as the two cadres would be
separate only for the purpose of future pronotions "If this
is a frank declaration of the only purpose of a choice of
two cadres instead of a single cadre,

-LI 52Sup.Cl /73
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it would certainly seemthat ‘this classification is retained
Only for the purpose of naking a difference in pronotiona

chances and that there is no other reason for it. In other
wor ds, the classi fication, ‘which ought to be the
justification for ~differential treatment, would becone a
nere device or pretence for accordi ng differentia

treat nent. The matter, however, does not rest with a nmnere
declaration of this kind. M |earned Brother Palekar has
gi ven a whol e host of ‘reasons which irresistably lead to the
conclusion that the Government of Punjab had rightly
concluded that a separate classification and treatnment of
the two cadres, each with a heterogeneous conposition, is
not really justifiable.

It seens to ne that, whatever may be the viewof any Cov-
ernnent on the subject, if it appears to this Court, on an
exam nation of all relevant facts that two groups of
Government enpl oyees, doing exactly the sane type of work,
possessing the sane kind of qualifications and conpetence
and experience, ought to be placed in one category, ' having
regard to the object which the classification nust serve, we
would be justified in holding that, ~for that particular
purpose, they do formone class. The purpose and the basis
of the classification nust be justly and reasonabl y
correl ated

It appears to me that a division of teachers into two cadres
for pronotional prospects only is highly artificial, unreal

and wunjustifiable. The only rational «classification for
such a purpose appears to ne to be one which could be based
on nerit-cunseniority. |If sone neans were devised, as it

can be quite easily for naking a rational and intelligible
classification for the purpose of pronotional chances, the
result may well that, while the better qualified and nore
conpetent, whatever may be the source or cadre from which
they cone, are prompted, the others are conpletely shut out.
Such a result would be emnently just and reasonable and
above criticism As wunderstand the position taken up on
behalf of the petitioners, they do not object  to the
i ntroduction of any such obviously just and propel criteria
for selection to a higher grade. But, what they do ' object
to is the inposition of artificial quotas between the two
classes made’ for such a purpose. Such a device is
unrel at ed to individual nerits. If, as 1, venture
respectfully to suggest, nerit and conpetence are the only
rel evant considerations for the purpose of the particular
object sought, other differences are not material for
justifying the difference nade in promotional chances.

I amalso unable to see how the block systemcan serve as
anything nore than a stunbling block in the way of achieving
the just and rational object of giving preference to the
nost’ meritorious and competent over others assuming., as we
shoul d,
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that this nust really be the object behind rules affecting

pronmoti onal chances. |Indeed, in the earlier case of State

of Punjab v. Joginder Singh(1), the majority view of this
Court was based, inter-alia upon the conclusion that the
"block system seened to operate nore favorably to the

provincialised cadre than to the State Cadre. confess that
I was not at all clear in ny mind howthe block system has
operated or is still operating nore to the advantage of the
provincialised cadre than that of the State cadre. | am

however, after going through the judgnent of ny |earned
Br ot her Pal ekar, convinced that the rules of 1961 affect the
interests of petitioners before us so detrinentally and
result in such patent injustice to themthat | feel bound to
hold that the petitioners’ conplaints of a violations of
Article 16 of he Constitution, are justified.

| cannot, speaking or nyself, refrain fromhoping that the
State of Haryana will follow in the foot-steps of Punjab and
sui tably revise its rules” so t hat there is no
di ssati sflacti on anpbngst an extrenely val uabl e, though poorly
pai d, section of public servants” due to pal pable injustice.
|  concur wth the Judgnent and the order proposed by ny
| ear ned Brother Pal ekar.

CORDER
As per the decisions of the majority, these Wit Petitions
are dismssed. There will be no order as to costs.
K. B. (1)[1963] 2 Supl.S.C R 169.
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