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ACT:

Income Tax Act (11 of 1922), 'ss. 23A and 35(1)--Wether
income tax officer has power under s. 35(1) to rectify an
order passed under s. 23A.

HEADNOTE:

Section 23A, lncone Tax Act, 1922, confers power on the
Income Tax O ficer to assess Conpanies to super-tax on their
undi stributed income in certain cases.

In the present case, subsequent to the passing of the
orders of assessnent, the Income Tax O ficer passed orders
under s. 23A of the Inconme Tax Act, 1922, asking the re-
spondent -conpanies to pay certain anounts of additiona
super-tax on the undistributed profit. Thereafter, wunder s.
35(1), over-ruling the objections of the respondents that
he had no power to rectify any nmistake in an order under s.
23A of the Act, he rectified sone m stakes and increased the
amounts of additional super-tax payable by the respondents.
The respondents revision applications were disnmssed by the
Conmi ssi oner, but the Hi gh Court quashed the orders, relying
on MM Parikh v. Navanagar Transport & Industries Ltd.
[1967] 63 I TR 663 and Sankappa v.|.T.O Bangal ore, [1968] 68
| TR 760.

Al'l owi ng the appeal this Court,

HELD: The Incone Tax Oficer had jurisdiction and
conpetency to rectify under s. 35(1) any mistakes in his
previous orders under s. 23A. The |l anguage of s. 35(1) nmay
not be wi de enough to confer power on the Incone Tax O ficer
to anmend any order passed by hi munder the Act, and he may
not have the wi de powers conferred on hi munder s. 154(1)(a)
of the 1961-Act. But it is not so narrow as to cover ~only
the order of assessnent or of refund in a very restricted or
limted sense; but is w de enough to cover some other orders
i ncluding an order under s. 23A. [518 E-F]

(1) Section 35(1) provides inter alia that the Incone Tax
Oficer may, at any tine within four years fromthe date of
any assessnment order or refund order passed by him on his
own notion, rectify any m stake apparent fromthe record of
assessment or refund as the case nay be. |f such rectifica-
tion has the effect of enhancing an assessment or reducing
the refund, under the. first proviso, the assessee is enti-
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tled to notice and reasonable opportunity to show cause
agai nst such enhancenent or reduction. [515 G H]

(2) The word 'assessnment’ is capable of bearing a very
conpr ehensi ve neaning. [515 B]

Conmi ssi oner of |ncone-tax v. Khenthand Randas [1938] 6
. T.R 414 applied.

C. A Abrahamv. Incone-tax Oficer, Kottayam and anot her
[1961] 41 |.T.R 425 at 429 and Kal awati Devi Harlalka v.
Conmi ssi oner O | ncone-tax [1967] 66 |.T.R 680 foll owed.

The assessment under s. 23 is the assessnment of the
total incone of the assessee, and the determ nation of the
sum payabl e by the assessee including income tax, surcharge,
super tax etc. Under s. 24, loss is conputed and is allowed
to be set off against the inconme of the sane year or carried

forward to the next year. |If one were to go upon the use of
the literal words, then s. 24 is only for conputation of the
| oss. Yet, it is a step in the assessment proceeding and
wiill form part of the order of assessnent itself. Simlar-

ly, the order under s. 23A may not be called an order of
assessnment, but it is a part of the assessnment proceeding
and may be called a supplenmentary assessnent order directing
a conpany to pay additional anmount of supertax on the undis-
tributed bal ance of 'the total incone as assessed and deter-
m ned in accordance with the provisions of s. 23. [515 CGD
Fl

513

(3) Under s. 35, the Commissioner in revision, the
Appel | ate Assi stant Commi ssioner and the Tribunal in appeal
can rectify a mistake in the record of revision or appea
taken from orders under s. 23, s. 24 and s. 23A, because
such orders are appeal abl e orders under s.. 30. Therefore
under the sanme section, the Income Tax O ficer can also
rectify any nistake apparent fromthe record assessnent,
which expression is wi de enough-not only to cover an order
of assessnment made under s. 23 but al so an order conputing
| oss under s. 24 and an order made under s. 23A directing an
assessee-conmpany to pay additional super-tax. [516 D E]

(4) Further, the first proviso to s. 35(1) and s. 35(3)
shows that rectification of apparent nistakes in an  order
conputing loss or an order under s. 23A is perm ssible and
may have the effect of enhancing the assessment or- reducing
it. [516 F]

(5) Also under s. 35(7), on the nodification of an order
under s. 23Ain relation to the assessnent of a company in
appeal or revision, power is given to the Incone Tax O ficer
to nmake rectification in the conputation of the total i'ncone
of the shareholders as if it is a mstake apparent from the
record within the nmeaning of s. 35 making the provisions @ of
sub-s. (1) applicable to such case. [516 H

(6) In Parikh's case it was held that an order under s.
23A was outside the purview of linmitation provided ins. 34
of the Act; but the ratio of Parikh’s case is neither
applicable nor should be extended to cover the expression
"Assessnent Order’ occurring ins. 35(1). The Hgh Court
has m sunder st ood Sankappa’'s case. According to that deci-
sion, what the Incone-tax Officer does in a proceedi ng under
s. 35(1) is to correct errors in assessnent or rectify
orders of assessnent made by him and that either of such
orders is a part of the proceedings for assessnent. [517 D
518 A- B]

JUDGVENT:
CVIL APPELLATE JURISDICTION.: Gvil Appeal Nos.
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15801583/ 71.
From t he Judgnent and Order dated 11-3-69 of the Al aha-
bad High Court in Cvil Mc. Wit Nos. 3251, 3252, 3253 and

3254/ 68.

S.C. Manchanda, J. Ramanmurthy and S.P. Nayar, for the
Appel | ant s.

S.V. CQupte and Rameshwar Nath, for the Respondent in
C. A. 1580/ 71.

Raneshwar Nath, for the Respondents in C. As. 1581-1583/71.
The Judgnent of the Court was delivered by

UNTWALI A, J.--These four appeals by certificate are from
a conmon judgment of the Allahabad Hi gh Court allow ng four
wit petitions filed by the two respondent conpanies nanely
J.K. Commercial Corporation Ltd. and J. K. Synthetics Ltd.
In respect of  the assessnent years 1955-56 and 1956-57
assessment orders- were passed by the Incone-tax Oficer
Kanpur under _section. 23(3) of the Income Tax Act ,
1922--hereinafter referred to as the Act. Subsequent to the
passing of  the said orders of assessnent the |ncone-tax
O ficer passed four orders in respect of the two assessnent
year s -agai nst the two conpani-es under section 23A of the Act
on January 21,1957 asking the conpanies to pay certain
amounts of additional super-tax on the undistributed profit
of the concerned years. In
514
Novenber, 1959 the Incone-tax Oficer issued a notice under
section 35(1) of the Act for rectification of the m stake
conmitted in. the previous orders passed under section 23A
on 21.1.1957. the assessee conpanies in response to the
notices objected to the proposed rectification by the In-
cone-tax Oficer, inter alia, on the ground that he had no
power to rectify any mistake in an order under section 23A
of the Act. The Inconme-tax Oficer over-ruled the objection
raised by the conpanies, rectified the mstakes in his
previous orders and-increased the anmounts of additiona
super-tax payable by the conpanies in relation to the two
assessment years. The conpanies revision applications filed
bef ore the Commi ssioner of Income Tax, U P. were dism ssed.
Thereupon, four wit applications were filed in the Hi gh
Court to challenge the orders passed by the |Incone-tax
O ficer under section 35(1) of the Act as affirmed by the
Conmi ssioner of Income Tax in revisions. A Bench of the
Hi gh Court feeling conpelled to follow the decisions of this
Court in MM Parikh, IncomeTax O ficer, Special |nvestiga-
tion Circle "B", Ahnedabad v. Navanagar Transport -and
I ndustries Ltd. and another(1) and in S. Sankappa and ot hers
V. Incone-tax Officer, Central Circle 11, Bangal ore(2) has
allowed the wit applications and quashed the inmpugned
orders passed by the Conm ssioner of |Incone-tax and the

I nconet ax- Offi cer. The decision of the Hgh Court is re-
ported in J. K Comercial Corporation Ltd. v. |ncone-tax
Oficer, District 1, (i), Kanpur and another(3). Hence

these appeal s by the Revenue.

In our judgnent the Hi gh Court was not right in applying
the ratio of the two decisions of this Court referred to
above to the facts of these cases. W shall presently show
that the Incone-tax Officer had jurisdiction and conpetency
to rectify the m stakes under section 35 (1) of the Act in
hi s previous orders passed under section 23A

Chapter [V of the Act is entitled "Deductions and As-
sessnent”. In this chapter occurs various sections relating
to assessnments of incone, determination of tax or super-
tax, tax payable on it, paynent of additional super-tax,
conputati on of loss, provisions for appeal and revision and
provisions for rectification of mstakes ei t her by t he
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Income-tax O ficer or by the Appellate or the Revisiona
authorities. In one of the earliest decisions of the Privy
Council in Conmm ssioner |Incone-tax v. Khenthand Randas(4) at
page 416 it was said:

"One of the peculiarities of npbst Income-tax Acts is
that the word ’'assessnent’ is used as meaning sonmetines the
conput ati on of income, sonetinmes the determnation of the
amount of tax payable and sonetinmes the whol e procedure laid
down in the Act for inposing liability upon the taxpayer.

The Indian Incone-tax Act is no exception in this
respect .......... "

(1) [1967] 63 1.T.R 663. (2) [1968] 68 |.T.R  760.
(3) [1969] 73 I.T.R 464. (4) [1938] 6 I.T.R 414.
515

The above dictum of the Privy Council was quoted wth ap-
proval by this Court in C. A Abraham v. Incone-tax Ofi-
cer, Kottayam and another(1l). |In Sankappa's case (supra)
the same Bench which had decided the Parikh's case and
delivered-the judgrment” through Shah, J. as he then was,
speaki ng -~ through Bhargava, J. followed Abrahanis case
(supra) and the decision of this Court in Kalawati Dev

Harl al ka v. Conmissioner of Income-tax(") wherein it has
been stated that the word "assessnment" is capable of bearing
a very conprehensive meaning; in the context it can conpre-
hend the /'whole procedure for 'ascertaining and inposing

liability on the tax payer. It is to be noticed that the
mar gi nal note of section 23 is "Assessment" and sub-section
(3) says "the Incone-tax O ficer ........ shall, by an

order in witing, assess-the total incone of the assessee
and then adds "determine the sumpayable by him on the
basis of such assessnent." Literally speaking, therefore,
the assessnment is of the total income of the assessee and
then in the same order the sam payable by the assessee is
det er m ned which would -include incone-tax, sur char ge,
super-tax etc. Under section 24 of the Act, loss is conput-
ed and is allowed to be set off against the incone of the
sanme year or carried forward to the next year. |f one were
to go upon the use of the literal words, then section 24 is
for conputation of the loss. Yet it isa stepin the as-
sessnent proceeding and wll formpart of” the order of
assessment itself. Section 23A as the marginal note indi-
cates is the "Power to assess Companies to super-tax on
undi stributed income in certain cases". The relevant words
of sub-section (1) of section 23A are the follow ng: "Were
the Incone-tax Officer is satisfied ........ the Incone-
tax O ficer shall unless he is satisfied. nmake an order in
witing that the conpany shall, apart fromthe sum deter-
m ned as payable by it on the basis of the assessment under
section 23, be liable to pay super-tax" at the rates speci-
fied "on the undistributed balance of the total inconme | of
the previous vyear ...... " It would thus be seen that
although in a narrow sense an order under section 23A rmay
not be called an order of assessment, surely it is a part of
the assessnment proceeding and may be called a supplenentary
assessment order directing a conpany to pay additiona
anount of super-tax on the undistributed balance of the
total income as assessed and determnined in accordance with
the provisions of section 23.
We shall now read section 35(1):
"The Comm ssioner or Appellate Assistant
Conmi ssioner may, at any tinme within four vyears
fromthe date of any order passed by himin appea
or, 1in the case of the Comm ssioner, in revision
under section 33A and the Inconmetax O ficer may, at
any tinme wthin four years fromthe date of any
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assessnment order or refund order passed by him on

his own notion rectify any mstake apparent from

the record of the appeal, revision, assessnment or

refund as the case may be, and shall wthin the

like period rectify any such m stake which has been

brought to his notice by an assessee:

(1) [1961] 41 I.T.R 425. at 429.

(2) (1967) 66 I.T.R 680.

516

Provi ded that no such rectification shall be

made, having the effect of enhancing an assessnent

or reducing a refund unless the Comn ssioner, the

Appel | ate Assi stant Comm ssioner or the |[|ncone-tax

Oficer, as the case nmay be, has given notice to

the assessee of his intention so to do and has

al | owed hima reasonabl e opportunity of being heard
The Conmi ssioner or the Appellate Assistant Conm ssioner can
rectify any nmistake apparent fromthe record of the appea
or revision. In the like manner, as provided in sub-section

(2), the Appellate Tribunal has been given the power of
rectification of mstakes apparent fromthe record of the
appeal . The marginal note of section 30 is "Appeal against
assessnment under this Act". Various types of orders passed
under the/ various sections in Chapter IV of the Act have
been enunerated as being appealable orders. The list in-

cl udes an order by which the anpbunt of |oss may be conputed
under section 24 or the amount of tax has been determ ned
under section 23 and an order nmade by the Inconme-tax Oficer
under sub-section (1) of section 23A. It 1is, therefore,
plain that the Comrssioner in revision, the Appellate
Assi stant Conm ssi oner and the Tribunal in appeal can recti-
fy a mstake in the record of 'the revision or the appeal, as
the case may be, taken fromthe order of assessment under
section 23, the order conputing | oss under section 24, or
an order made under section 23A by the Incone-tax O ficer

Viewed in that light it follows as a natter 'of construction
that the Incone-tax Oficer can rectify any m stake apparent
from the record of assessment which expression is wde
enough not only to cover an order of assessment made under
section 23 but al so an order conputing |oss under section 24
and an order made under section 23A directing the assessee
conpany to pay additional super-tax. It is neither  advisa-
bl e nor necessary in these appeals to give a conplete |ist
of the types of orders, apparent mistakes in which can be
rectified by the Inconme-tax O ficer under section 35(1) of
the Act. Qoviously the first proviso to sub-section (1)
of section 35 and sub-section (3) I|ends support to the view
that rectification of apparent m stakes in an order conput-
ing loss or an order under section 23A is pernissible and
may have the effect of enhancing the assessnent or reducing
it. The provisions of sub-section (7) of section 35 of the
Act also give an indication that the opinion which we have
recorded above as to the power of the Incometax Oificer ' to
rectify a mstake in an order nmamde under section 23A is
correct. By a deemng provision sub-section (5) gives
powers to the Incone-tax Officer to nake consequenti a

correction in the assessnment of a partner of firm on the
nodi fication of the assessment of the income of the firm
Simlarly by a deem ng provision engrafted in sub-section
(7) on the nodification of an order under section 23A in
relation to the assessnent of a conpany in appeal or revi-
sion, power has been given to the Incone-tax O ficer to make
rectification in the conputation of the total income of the
shareholders as if it is a m stake apparent fromthe record
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within the neaning of section 35 naking the provisions of
sub-section, (1) applicable to such a case.

517

Some difficulty is presented, as we shall presently
show, in view of Parikh's ease (supra) fromthe provision of
time limt of 4 years provided in section 35(1) for the

exercise of the power by the inconetax O ficer for the
rectification of the m stakes apparent fromthe record of
assessnment; the starting point of the period being "date of

any assessnent order". |In Parikh's case this Court was con-
cerned with the interpretation of the expression "order of
assessment™, occurring in sub-section (3) of section 34 of
the Act. In that connection, Shah, J as he then was, deliv-

ering the judgnent on behalf of a Division Bench of this
Court said at page 670 of 63 |I.T.R
“I'n each of these cases there is conputation of
i ncome, determination of tax payable and procedure
is prescribed, for inposing liability wupon the
t axpayer. But still these are not orders of as-
sessnent wthin the neaning of section 23. The
salient feature of ‘these and other orders is that
the liability to pay tax arises not fromthe charge
created by statute but fromthe order of the
I ncome-tax O ficer."

On the above principle an order under section 23A was held
to be outside the purview of limtation provided in section
34 of the Act as in the opinion of the Court it was not an
order of assessnent. Doubt about the correctness of the view
taken in the above case has been expressed during the course

of hearing. W need not say anything about that as we
constitute a Bench of equal strength. But we are clear and
definite in our nmind that the ratio of Parikh’s case is

neither applicable nor should be extended to cover the
expression "Assessnent Order" occurring in section 35(1) of

the Act. In the context the said expression would include
an order rmade under section 23A also, as, such an order
undoubtedly forns part of the record of assessnent. M.
Gupte, learned counsel for the respondents in his usua

fairness conceded, and rightly, that the power of rectifica-
tion of mstake conferred on the Income-tax O ficer under
section 35(1) of the Act cannot be confined within'the very
narrow |l imt of an order of assessment nmade under section 23
only. Counsel submtted that it does enbrace sone other
ki nds of order relating to assessnent. Having conceded SO
far M. Gupte endeavoured in vain totake an order _nmade
under section 23A of the Act outside the purview of the
power of the incone-tax Officer for rectification of ms-
t akes.

In Sankappa's case, as we have said above, the sane
Bench which decided Parikh's case, after stating on the
basis of certain earlier authorities that the word ’'assess-
ment’ under certain circunstances in a given context has a
nore conprehensive neaning finally said at page 764 'of 68
. T.R thus:

"It is clear that, when proceedi ngs are taken
for rectification of assessnment to tax either under
section 35(1) or section 35(5) of the Act of 1922,
those proceedings nust be held to be proceedings
for assessnent. In proceeding under those provi-
sions, what the Income-tax Oficer does is to
correct errors in, or rectify orders of assessnent
nmade by him and orders maki ng such corrections or
rectifications are, therefore, clearly part of the
proceedi ngs for assessment."

518
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The High Court in the judgnent under appeal has extracted
the above passage from Sankappa’s case but allowed itself to
be msled by it. Correctly appreciated, the passage neans
that what the Incone-tax Officer does in a proceeding under
section 35(1) is to correct errors in assessnent or
rectify-orders of assessment made by him Either of such
orders is a part of the proceedi ng of assessment. In our
consi dered opi nion correcting an apparent error in an order
made under section 23A of the Act is rectifying a nmistake in
the record of assessnment and clearly falls within the anbit
of the power conferred upon the Incone-tax Oficer wunder
section 35(1) of the Act.

Al t hough in the appeals before us we are concerned wth
the Income-tax Act of 1922 only, in passing we nay nake
reference to the corresponding provisions in the Income Tax
Act of 1961. Corresponding to section 23A of the 1922 Act is
section 104 in the 1961 Act. Section 154(1) of the Ilatter
Act corresponds to section 35(1) of the former Act. Cl ause
(a) of section 154(1) says:

"Wth a view to rectifying any m stake apparent from
the record--

(a) the I'ncone-tax Officer may amend any order
of assessment or of refund or any other order
passed by him"

The provision'so nade is very precise and definite giving
power to the Incone-tax Oficer to amend any other order
passed by himapart fromthe order of assessnent or refund.
The |anguage of section 35(1) of the 1922 Act, perhaps, is
not w de enough conferring power on the Income-tax O ficer
to am end any order passed by hi munder the Act and may not
be at par with the wide powers conferred on himunder sec-
tion 154(1)(a)’ of the 1961 Act.  Yet it is not too narrowto
cover only the order of assessment or of refund in a very
restricted or Ilinmited sense. It is wide enough to take
within its sweep sone other orders made under the Act in-
cl udi ng an order under section 23A

For the reasons stated above, we all ow these appeal s and
set aside the judgment and order of the Hi gh Court. The
wit petitions filed by the respondents are dism ssed.. Each
of the two respondent comnpani es nmust pay one set of costs in
this Court in its respective appeals.

V.P.S. Appeal s al I'owed.
519




