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Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. These appeal s are directed against the judgnment of a
Di vi sion Bench of the Del hi H gh Court disnissing the appeals
preferred agai nst the order of a | earned Single Judge who
allowed the wit petitions filed by the respondents.

3. Background facts in a nutshell are as foll ows:

The respondents had cl ai med for directions to the
appel | ants- Bureau of |ndian Standards (hereinafter referred to
as 'BIS) to pronote themas Scientists-D in the pay-scal e of
Rs. 12000- 375- 16500 on the date of their conpletion of ‘5 years
of service in the | ower grade under a schene known as the
"Fl exi bl e Conpl ementi ng Scheme" (hereinafter referred to as
"FCS').

The BIS is governed by statutory regul ati ons. The
rel evant provision, viz. Regulation 9 of Bureau of |ndian
Standards (Recruitment to Scientific Cadre) Regul ation, 1988
(in short the "Regul ation") reads as foll ows:

"9. Pronotion to the Posts upto System
Scientist-E [Director (selection Grade)] " (1) The
sel ection for pronotions shall be made from
anmongst the scientific cadre officers serving in
the next | ower grade by the standing staff

comm ttee of Selection Cormittee "A' as the

case may be, on the recomendati ons of the
Assessnment conmittee appointed by the

Director General under sub-regulation (3).

Sel ection of officers for pronotion shall be
nmade on the basis of assessnment procedure as

| ai d down by the Executive Conmittee which

shal |l take into account qualifications
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performance, nerit, seniority, potenti al
annual confidential reports for previous five
years and interview.

(2) The pronotion of Selected officers to next
hi gher grade upto the System Sci entist-E shal
be made in the sane manner as laid down in
the Schene of Flexible Conpl enenting
formulated fromtinme to tinme by the

Department of Science and Technol ogy for
promotion of Scientists in scientific

organi zati ons under the Central Governnent

and shall be effective fromthe date of
eligibility."

4. The BI S adopt ed recomrendati ons of the Fifth Centra

Pay Commission, with effect from1-1-1996, and i npl enented

the FCS. 'The FCS contenpl ated pronotion, after conpletion

of certai'n prescribed periods of service, in relation to each post
(known as-the "residency period"). These pertained not only to
posts, but also to scales of pay. The rel evant residency periods
were as foll ows:

Scal es of Desi gnati on M ni mum

Pay Resi dency period linked to
Per f or mance

a) Rs. 8000\ 02713500 Scientist B 3 years

b) Rs. 10000\ 02715200 Scientist C 4 years

c) Rs. 12000- 16500 Sci entist D 4 years

d) Rs. 14300- 18300 Scientist E 5 years

5 The respondents were in the pay-scale of Rs.10,000-

15, 200, and working as Scientist-C_wth effect from 10. 3. 1994
and were to have been pronoted to Scientist -D, after five
years in 1999. The pronotions were granted only in March
2003, with effect from March, 2001. The delay was attri buted
by the BIS, to a contenpl ated change in the Service
Regul ati ons. Changes were introduced to the FCS by an Ofice
Menor andum dat ed 9th Novenber, 1998 whi ch nodified the
eligibility for benefits of the FCS |inked to the Annua
Confidential Reports of the person concerned. Regulation9
was anended by notification dated 3rd May, 2002, in exercise
of the powers conferred by Section 38 of the Bureau of |ndian
St andards Act, 1986 (in short the "Act") to read as follows:

"9.Protnotion to the Posts up to Scientist-G
"(1) The selection for pronotions shall be nade
from amongst the Scientific Cadre officers
serving in the next |ower grade by the
Assessnent Conmittee appointed by the
Director CGeneral under sub-regulation (2).

Sel ection of officers for pronotion shall be
made in the same manner as |laid down in the
Schene of Flexible conplenenting fornul ated
fromtime to time by the Central CGovernnent
for pronotion of scientists in Scientific
Organi zati ons under the Central Governnent
and shall be effective fromthe date of
eligibility. The Schene of Flexible

Conpl erenting as fornul ated by the Centra
Covernment vide OM No. 2/ 41/ P1C 97 dated

the 9th Novenber, 1998 woul d be effective for
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Scientific Cadre O ficers upto and inclusive of
the level of Scientist-E from 9th Novenber,

1998 and for the levels of Scientist-F and
Scientist G the date of pronotion would be
effective fromthe date of Gazette Notification of
this revised regulation.™

6. The rationale for the anmendnent was spelt out in
Expl anat ory Menorandumto the notification, which stated,
inter alia that:

"The Schene of Flexible Conpl enenting (FCS)

was earlier introduced based on the guidelines
i ssued by the Departnent of Science and
Technol ogy (DST) in Novenber, 1983 for al
Scientific and Technica

Organi zations/ I nstitutions of the Government

of India, which was1ater nodified vide

Depart nent of Science & Technol ogy’s OM

No. A. 42014/ 2/ 86- Admm. 1( A) dated the 28th

May, 1986. According to this schene, the
promoti on of an officer in scientific service
fromone grade to the next higher grade woul d
take place after a/'prescribed period of five
years residency service on the basis of
assessment procedure as laid down by

i ndi vi dual organi zation. Pronotions nade

under this schene would be in-situ and with
effect fromthe date of their eligibility as per
the residency period and personal to the officer
concerned irrespective of the occurrence of the
vacancy in the higher grade. Accordingly, in
Bureau of Indian Standards, all Scientific
Cadre O ficers were considered eligible for
promoti on fromone grade to the next higher
grade after they had put in 5 years of

resi dency service in that grade.  Thereafter,
based on the assessnment procedure as |aid

down by the Executive Committee of Bureau of

I ndi an St andards, which shall take Into

account qualifications, performance, nerit,
seniority, potential, annual confidential reports
for previous five years and interview by the
Assessnent Conmittee appointed "by the

Director General, the officers would be
promoted to the next higher grade as per their
date of eligibility."

7. The respondents had approached the court, conplaining
that the BIS acted arbitrarily in w thhol ding pronDt|ons to
themto the cadre of Scientist D, fromthe date of their
eligibility; instead of the pronotion rightfully due to themin
1999, they were given the benefit in 2001. During the
pendency of their wit petitions, another notification was

i ssued on 12-8-2004, and published in the Gazette of India.
By this notification Regulation 9 was agai n amended. The

Expl anat ory Menorandum cl arified the purpose behind the
change. It stated that BIS Regul ati ons, 2002 adopted the
Schene formul ated by the Central Governnent and its

benefits were to be given to enployees with effect from9th
Noverber, 1998. It was felt that the BI'S did not possess
powers to inplenment the Schene retrospectively. The policy of
the Central CGovernnent was that the Scheme should apply to
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the Scientific Cadre Oficers of the BIS only prospectively.
Therefore, the Notification was issued to rectify a mi stake.
Regul ation 9, as anended in 2004, read as foll ows:

"9.Pronmotion to the Posts up to Scientist-G " (1)
The sel ection for pronotions shall be made
fromanongst the Scientific Cadre officers
serving in the next | ower grade by the
Assessnent Conmittee appointed by the

Di rector General under sub-regulation (2).
Selection of officers for pronotion shall be
made in the same manner as laid down in the
Schene of Flexi ble Conpl enenting fornul ated
fromtinme to time by the Central Governnent
for pronotion of scientists in Scientific
Organi zati ons under the Central Governnent
subject to the condition'that the said Schene
shal | be applicable to the Scientific Cadre
O ficers of the Bureau fromthe date of
comencement of the Bureau of Indian

St andards - (Recrui t ment of Scientific Cadre)
Amendnment Regul ati ons, 2004."

8. The original wit petitioners had al so urged that other
enpl oyees, viz Shri H J.S. Pasricha, Snt. D.G Dastidar, Shr

G Bhaskar, Shri Bijender Kumar Jain, Shri Jayanta Roy
Chowdhury and Snt. Mal a Ayyappan, had been given the

benefit of automatic “promption’ to C ass-D in Decenber 1998,

al t hough by that time the proposed changes had al ready been

ef f ect ed.

9. The | earned Single Judge allowed the wit petitions of the
respondents, relying upon the decisions of this Court in State
of Andhra Pradesh & O's. v. Sreenivasa Rao & O's. (1993 (3)
SCC 285); P. Mahendran & Os. v. State of Karnataka & O's.
(1990 (1) SCC 411); P. Murugesan & Ors. v. State of /' Tam |

Nadu & Ors. (1993 (2) SCC 340); and a decision of this Court,
in CWNo. 4555/2001 entitled M. N.CJain & Ors. v. New

Del hi Muni ci pal Council & O's., decided on Septenber 16,

2003. He rejected the contention of the appellant BIS that by
virtue of the amendments, particularly of 2004, it was no

| onger possible to grant benefit of retrospective pronptionto
any official or enployee.

10. The | earned Single Judge held as foll ows:

"I'n 1999 the Petitioners had becone entitled to
"promotion’ to Group-D and at that tinme Rul es
to the contrary did not exist. The then
prevailing FCS ought to have therefore been

i mpl emented in 1999 itself and had this been

so done the Petitioners would have been
promoted to Group-D after the expiry of five
years service in Goup-C. It should also not be
overl ooked that the effect of the Notification of
12t h August, 2004 was to return to the regine
which entitled the Petitioner to autonmatic
progression to G oup-D on their conpleting

five years in G oup-C.

In these circunmstances, the Wit Petitions
are allowed and the respondents are directed
to pronote the Petitioners to the post of
Scientist-D in the pay-scale of Rs,12,000-375-
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16,500/ - as soon as each of the petitioners
had rendered five years service in the post of
Scientist-C as per the Flexible Conplenenting
Schene applicable on the said date."

11. The appellants preferred wit appeals before the H gh
Court which by the inpugned judgrment, disnissed the sane.

The concl usions of the Hi gh Court are set out in paragraphs

13 and 14 of the judgnent. The Hi gh Court was of the view

that the amendnent introduced in 2004 for the first time

sought to introduce a bar against retrospective pronotions i.e.
fromthe date the eligibility conditions of the officials aspiring
for pronotion were fulfilled. Before the amendnent no such
prohi bition or condition existed. It was held that the
amendnment is not retrospective in its operation. It was held
that though the term "retrospective" was used, the pronotion
under the previous schene as nodified in 1996 and anended

in 1998 and 2002 created an entitlenent in favour of the
officer . in a feeder cadre to be pronoted fromthe date he
fulfilled the eligibility condition. This, according to the High
Court, is evident fromthe Notification dated 9.11.1998 and

the amendment to Regulation 9 effective from2002. The
limting condition of the date of promotion being after the due
date of application of ‘the notification was in respect of
pronoti ons above the level of Scientist E. The H gh Court felt
that the rationale for this conclusion was that nmerely the post
was included in the scheme for the first tinme on 3.5.2002 and
the right to be considered and granted ’in situ’ pronotion to
the petitioners fromthe dates they acquiredeligibility after
conpl etion of the residency period did not stand altered. The
prohi bition introduced in 2004 was prospective and coul d not
take away their right to be dealt with as on the date they
becarme eligible to be pronoted, which i ndeed was the date

when the pronotion was to be effective. It was held that the
respondents were pronoted in 2003.

12. In support of the appeals, |earned counsel for the
appel l ants submitted that the true effect of Regulation 9 has
not been duly considered. The issue relates to entitlenent of
Scientific Oficers in Gade 'C to pronmotion under Scientific
Oficer in Gade "D . FCS was introduced by a Notification

i ssued in the year 1983/1986 wherein the sane to be

applicable to three levels i.e. S| level in the pay scale of
Rs. 700- 1300, S-I1 level in the pay scale of Rs.1100-1600 and
S-111 level in the pay scale of Rs.1500-2000. It was further
provided in the schene that in exceptional cases the schene

may be extended to next higher level i.e. S-IVin the pay scale
of Rs.1800-2250 on nerits dependi ng upon the extent of
stagnation at that level. In the year 1988 the BIS recruitnent
to Scientific Cadre Regul ati ons were pronul gated. In order to
give benefit to scientific cadre officers of the BIS, Regulation 9
made the requisite provision.

13. It is pointed out that the order of the | earned Single
Judge and the judgnent of the Division Bench have failed to
take notice of a very crucial expressioni.e. "fromtinme to tinme'.
On 16.3.1994 the respondents were pronoted to the post of
Scientific Gade 'C wunder the FCS. As the schene stood then
the respondents would be entitled to further pronmotion as
Scientists in Gade 'D under FCS wupon conpletion of five
years of service i.e. we.f. March, 1999 provided the
respondents made it under assessnment procedure |aid down

by BIS. Before the respondents becane eligible for pronotion
the schene itself was nodified on 9.11.1998 where the
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m ni mum r esi dency period for pronotion was reduced from

five years to four years. However, the number of years in

which the Scientific Oficer becane eligible was to be

det erm ned under a graded schene dependi ng upon the nerits

in the ACR Under the revised schene of 1998 the pronotion
under FCS was nmade nore rigorous providing nore enphasis

on eval uation of scientific and technical know edge so that
only scientists with denonstrabl e achi evenents or higher |eve
of technical nmerit would be recommended for pronotion under

the FCS. Under the revised schene, respondents becane

eligible for pronmotion in Scientists grade 'D after conpletion of
7 years of service in the Grade of Scientists Gade 'C . Under
t he anended schene of 9.11,1998 Scientists in Gade 'F as

well as in Gade "G were also included for being given the
benefit of FCS. Since the regulations of 1998 nore

particul arly, Regulation 9 provided for the benefit of FCS only
upto Scientists Grade 'E, there was necessity to anend the
Regul ation so that Scientists Grade 'F and 'G could al so be
given the benefit. Wth effect from 3.5.2002, Regulation 9 was
amended.

14. It is submitted that before the respondents becane
eligible the schene itself had undergone a change and 1986
schene had been superseded in view of introduction of the

new schenme on 9.11,1998. There was no vested right to be

consi dered for pronotion nerely on conpletion of 5 years of
service. The High Court erroneously held that even if the
amendnment exi sted there was vested right. In essence, it was
submitted that both the | earned Single Judge as well as the

Di vi sion Bench commtted a manifest m stake by holding that
the respondents had a vested right in the year 1999 to be
pronmoted to the grade of Scientists Grade 'D on nere

conpl etion of five years of service. It was also subnmitted that
out of 180 officers who were covered by the change in the
scheme w.e.f. 9.11.1998 only four had filed wit petitions and
rest accepted the change.

15. In response, |earned counsel for the respondents
submitted that the explanatory nmenorandum at the time of
amendnment on 12. 8. 2004 nmade the position clear and the

High Court’s viewwas right. It was clearly stated that the
appel I ant had no power to inplenent the schene
retrospectively. The respondents are entitled to be considered
as per the earlier FCS and pronoted in situ w.e.f. 10.3.1999.
Therefore, it was submitted that the appeals deserve to be

di sm ssed

16. Under the amended schene there are gradings according
to the ACRs and the criteria for being considered for pronotion
under the FCS have been | aid down. They read as foll ows:

"(a) Al officers will be first screened on the
basi s of gradings in the Annual Confidentia
Reports (ACRs) for consideration for

promotion; the ACRs shoul d be assessed on a

10 point scale giving 10 marks for
"outstanding", 8 marks for "very good", 6

marks for "good", 4 marks for "average" and O
for "poor" and only those officers who satisfy
the m ni num residency period linked to their
per f or mance as

Nunber of years in the grade
3 4 5
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M ni mum percentage for eligibility

Scientist Bto 90% 80% 70% 65% 60% \005.
Scientist C
Scientist Cto \ 005 90% 80% 75% 70% 60%
Scientist D
Scientist Dto \ 005 90% 80% 75% 70% 60%
Scientist E
Scientist Eto \ 005 \ 005. 90% 80% 75% 70%
Scientist F
Scientist F to \ 005 \ 005. 90% 80% 75% 70%

Scientist G

Exceptionally neritorious candi dates with al
out st andi ng gradi ngs may be granted

rel axation in the residency period, the

rel axati on being not nore than one year on

any singl'e occasion. Such a relaxation will be
limted to a maxi mum of two occasions in their
entire career."

17. The revi sed schene of 1998 shows the assessnent norns
for pronotion. Definite focus was on evaluation of scientific
and techni cal know edge. Under the revi sed schenme the
respondents becane eligible for pronotion on conpletion of 7
years of service. Undisputedly, the Regul ations of 1998 in

Regul ation 9 provided that the benefit of FCS was avail abl e

upto Scientists grade 'E . It was therefore necessary to amend
the Regul ation so that the Scientists grade "F _and 'G could be
gi ven the benefit of FCS.

18. The crucial expressions in-the Notification of 9th
Noverber, 1998 contain certain stipulations which are as
under. In clause 2 it has been inter-alia stated as foll ows:

"\ 005\ 005. 1t has al so been deci ded t hat
assessment norns for pronotions under the
Fl exi bl e Conpl enenti ng Schene shoul d be
ri gorous with due enphasis on eval uation of
scientific and techni cal know edge so that only
the scientists who have to their credit
denonstrabl e achi evenents or higher |evel of
technical merit are recomended for
pronoti on under the Flexible Conplenenting
Schene. "

19. Again in Clause 3 it has been stated as fol lows:

"\ 005\ 005\ 005\ 005\ 005\ 005\ 005Accordi ngly, all the posts
covered under the Flexible Conpl enenting
Schene shall carry the follow ng uniform
scal es of pay, designations and the mini num
resi dency period linked to performance: -

Scal es of Pay Desi gnati on M ni mum Resi dency
Period linked to
Per f or mance

(a) Rs.8000-13500 Scientist B 3 years

(b) Rs.10000- 15200 Scientist C 4 years
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(c) Rs.12000-16500 Scientist D 4 years
(d) Rs.14300-18300 Scientist E 5 years
(e) Rs.16400-20000 Scientist F 5 years
(f) Rs.18400-22400 Scientist G Not avail abl e

In order to give immediate effect to the decision
contained in this para an unbrella Notification
has been issued vide G S. R No.660(E) dated
9.11.1998"

20. As a bare readi ng of above quoted cl ause goes to show
that it was intended to give imediate effect to the decision
an unbrella Notification G S. R No.660(E) dated 9.11.1998 was
being i ssued. The criteria for pronoti on have al ready been
guot ed above.

21. Stand before the High Court was that the eligibility was
after 1999 and there was a vested right. It is to be noted that
under the 1998 Regul ations al so the sanme could not have

been applied to Giade 'F and "G and so the anendnent as

not ed above was necessary. Learned Single Judge was not

right in holding that in 1999 the respondents had becone
eligible for pronotion to G ade D and at that time rules to the
contrary did not exist, overlooking the fact that in 1998 itself
amendnment had brought in the prevailing FCS on the basis of

1998 Notification and not under 1986 Regul ations. Learned

Si ngl e Judge was al so not correct in directing pronotion

because promotion is not automatic-and the Annua

Confidential Reports had to be looked into. The change in

2004 does not in any way cover the respondents.

22. Regul ation 9 provided that the pronotion of selected

of ficers under the FCS was to be on the basis of ‘eval uation
from"tine to tine". That being so, the |earned Single Judge
and the Division Bench were not correct in their views. The
appeal s deserve to be all owed which we direct. The order of the
| earned Single Judge as affirmed by the H gh Court stands set
aside. There will be no order as to costs.




