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CASE NO. :
Appeal (civil) 1687 of 2006

PETI TI ONER
Vi nita Saxena

RESPONDENT:
Pankaj Pandit

DATE OF JUDGVENT: 21/03/2006

BENCH
Ruma Pal & Dr. AR Lakshnanan

JUDGVENT:
JUDGMENT
(Arising out of S. L.P.(C) No.26418 of 2004)

Dr. AR Lakshmanan, J.

Leave granted.

The above appeal was filed by the appellant, wife of the respondent herein

agai nst the judgnment and final order dated 10.9.2004 passed by the Hi gh Court of

Delhi in F.A O No. 235 of 2002 whereby the Civil Wit Petition filed by the appellant
was di sm ssed.

The short facts are as follows:

The marriage between the appellant-Vinita Saxena and t he respondent - Pankaj

Pandit was sol emi nzed on 7.2.1993 as per Hindu rites and custons. No child was

born out of wedl ock. The narriage, according to the appellant, lasted for five nonths
and was never consunmmated on account of the fact that the respondent was

i ncapabl e of performing his matrinonial obligations. According to the appellant, from
the first day of the nmarriage, the respondent’s nother treated the appellant w th utnost
cruelty both nmental and physical ‘and that the reason for cruelty was the respondent’s
nental disorder. The respondent’s case is a case of Paranoi d Schizophrenia and the
appel | ant di scovered only after the marriage that the respondent was under constant
treatnment and observations of different doctors even prior-to the marriage for the said
ailment. Though the appell ant knew t he respondent prior to her marriage, in fact, it is
only after the narriage, the appellant realised and discovered the nental disorder of
the respondent. The appellant was never told by the respondent nor his parents that
he was suffering fromsuch serious nental disorder and that he was under the

treatnent and used to take strong medicines before the marriage. According to Dr.

C. R Sanmanta, who was a consul tant psychiatrist at Aashl ok Hospital, the respondent
was a case of Schizophrenia and depression. On 4.7.1993, the appellant tried to

di scuss regarding the problens she was facing with the respondent and her nother-
in-1aw, who objected strongly and accused t he appel lant of defam ng the respondent.

At her instance, the appellant was beaten nercil essly by the respondent, whi ch nade

hi m nervous to the extent that he consuned "Baygon Spray" to commit suicide. The

appel  ant and her brother imediately took the respondent to the hospital in order to
save the respondent’s life. Again, Dr. C.R Samantha prescribed certain medicines

i.e. (1) Triperidol (2) Pacitane (3) Prodep to the respondent. ~The respondent was
hospitalised for four days at Aashl ok Hospital, Safdarjung Enclave and was

di scharged after giving proper treatment on 7.7.1993. According to the appellant,
Triperidol is given in case of acute and chronic psychoses anxi ety di sorders, mania,
Schi zophreni a as per the nedical advise. The situation further becanme worse on
8.7.1993 and 9.7.1993. Again on the instigation of the respondent’s nother, the
respondent sl apped and abused the appellant nercilessly and she was not even

allowed to have food that day and the next day norning i.e. on 9.7.1993. On

9.7.1993, the appellant was pushed and ki cked out of the matrinonial honme by her

not her-in-law and the respondent and thereafter, the appellant was not permitted to
return again.
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The appellant filed HMA. Petition on 30.6.1994 agai nst the respondent for

di ssol ution of narriage under Section 13(1)(1-a) and (iii) of the H ndu Marriage

Act, 1955 hereinafter referred to as "the Act" on the grounds of nental and physica
cruelty and insanity before the Court of District Judge at Del hi.

The trial Court vide its order dated 15.5.1993, relying on the facts and

avernents made by the parties as well as taking the medical docunents placed on

record observed that a letter of request should be witten to the Medica
Superintendent, L.N. J.P. Hospital to constitute a panel of doctors to examine the
respondent and to report about his nental state. However, this order was

subsequently set aside by the High Court in a Revision Petition filed by the
respondent. After the marriage had broken down the appell ant pursued further

studies and conpleted MS. (Structural Engineering) fromIlIT Delhi and in 1996, left
for her Ph.D. programme to U S. A Father of the appellant, J.S. Saxena, deposed as
PWIl and the appellant as PWI and Dr. D.S. Arora, Medical Superintendent, Aashl ok
Hospital and Dr Kul deep Kunar of Safdarjung Hospital recorded their statenent as

PWIIll and PWIV respectively supporting the case of the appell ant.

The respondent, however, got only his statenent recorded and before his
cross-exani nati on could be concluded, deliberately did not appear in the w tness box

to conpl ete hi's deposition. The trial Court, vide order dated 19.3.2001, dism ssed the
petition filed by the appellant under Section 13(1)(1-a) and (iii) of the Act for the grant
of decree of divorce. Being aggrieved by the said order, the appellant filed an appea
before the High Court. The High Court vide order dated 10.9.2004 dismnissed the

appeal filed by the appellant holding that the respondent is not suffering from

Schi zophrenia and that there is insufficient material on record to establish the cause of
cruelty and further held that the incidents of cruelty is not so grave which come within
the scope of concept of cruelty. The H-gh Court also held that the testinonies of the
doctors exam ned by the appellant to prove that the respondent was suffering from

Schi zophr eni a cannot be | ooked into for the reason that the respondent was not under
the treatment of the above doctors.” Aggrieved by the said order, the appellant filed
thi s appeal by way of special leave petitionbefore this Court.

The respondent filed a counter affidavit. It is stated in the counter affidavit that
the special |eave petition is devoid of ‘any merit inasnmuch as the Courts bel ow have
given findings of fact in favour of the respondent and the Courts bel ow have rejected
the pleas of the appellant on the ground that she has not nade out any case for grant

of divorce. It was subnmitted that the appellant even before the marriage was havi ng
intimacy with the respondent from 1986 to 1993 and she did not find any abnormality
in the behaviour of the respondent. It was also subnitted that the appellant has not

nmade out any case seeking divorce on the ground of ‘causing cruelty to her inasnuch
as she has failed to prove any instance |eading to causing such cruelty to her by the
respondent. It was submtted that the respondent is willing'to take the appellant and
keep her happy to the fullest and it is the desire of the respondent that the marriage
shoul d not break on the ground that she is building up her career in Anerica for the
past 12 years. Since concurrent findings of fact isin favour of the respondent, the
appel | ant ought not to be stated that the respondent and his nother were involved in
causing cruelty to her and that the Courts bel ow have al so di sbelieved the version of
the appellant that the cruelty was caused by the respondent due to his nental
disorder. 1t was further contended that the appellant did not |ead any evidence to
prove as a matter of fact that the respondent was suffering from Schi zophrenia and
that the appellant has filed the petition deliberately and wilfully and with a viewto
harass the respondent and his nother. It was al so contended that the nere
brandi ng of spouse as Schi zophrenic is not sufficient and that the degree of nenta
di sorder of the spouse nmust be proved to be such that the appellant \026 spouse cannot
be reasonably be expected to live with the other. It was also submitted that fromthe
evidence and pleadings, it has clearly been stated that the appellant was having sex
with the respondent wi thout any problemand there is no truth in the allegation made
by the appellant. The other allegations nmentioned in the Divorce Petition have not
been proved at all and that the appeal filed by the appellant deserves to be rejected.

We heard Ms. Kanini Jaiswal, |earned counsel appearing for the appellant-wife
and M. Dhruv Mehta, |earned counsel appearing for the respondent-husband.

We have perused the pl eadi ngs, annexures filed along with the appeal and the
orders passed by the courts bel ow and the grounds of appeal

Learned counsel for the appellant while reiterating the avernents nmade in the
appeal submitted the follow ng grounds for granting divorce as prayed for by the
appel lant-wife :
1) Non- consummati on of the marriage itself would constitute nental cruelty to
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a marri ed woman.

2) The respondent attenpted to conmit suicide al so anmbunts to nenta

cruelty and harassnent.

3) The appellant has lived only for five nonths after the marriage and she was
nmercil essly beaten by the respondent and his nother

4) There was absolutely nothing to show that the documents and prescription
given by the doctors have been concocted. They are the official records of

the Hospital.

5) The nedi cal prescriptions and the evidence of doctors clearly illustrate that

the respondent was under the treatment of Dr. Sanmantha and was a case

of Paranoi d Schi zophreni a.

6) The respondent, before his cross exam nation could be concl uded,
deliberately did not appear in the witness box to conplete his deposition

and his evidence had to be cl osed.

7) The appel | ant was denied the matrinonial bliss of physical relation by the
respondent because of his incompetency which itself constitute cruelty for a
married wonan.

8) The threat to commit suicide by the respondent anmounts to cruelty and the
Courts below took cogni zance of the fact that the respondent consuned

"Baygon spray".

9) Because Dr. Sanmantha was not -alive, the nedical record authored by him
can only be proved by secondary evidence though Dr. D.S. Arora, nedical

Superi ntendent who certified on oath that the respondent was admitted in
Aashl ok Hospital and stated that he had brought the records in respect of
Pankaj Pandit. He 'also identified the signatures of Dr. Samantha and the

nmedi cal prescriptions of his having treated the respondent have al so been
produced and proved by himwhere it had been categorically stated that the
respondent is suffering from Paranoi d Schi zophreni a.

10) Li kewi se on the ground of non-availability of Dr. Abhyankar, who had
aut hored the medi cal prescription as he was no nore in service of the

hospital cannot be fatal to disregard the evidence of the other doctor, who
produced and proved the entire record.

11) The marriage between the appellant and the respondent hardly | asted for
five nonths and both of themare living separately for the last 13 years.
Learned counsel appearing for the appellant cited the follow ng decisions:

1) Shri kant Anandrao Bhosal e vs. State of Mharashtra, (2002) 7
SCC 748,

2) A. Jayachandra vs. Aneel Kaur, (2005) 2 SCC 22,

3) Smt. Uma Wanti vs. Arjan Dev., AIR 1995 P&H 312

4) Har bhaj an Si ngh Monga vs. Amarjeet Kaur AlIR 1986 MP 41

5) Ms. Rita Njhawan vs. Shri Bal ki shan N jhawan, AI'R 1973 Del hi
200

6) Yuvraj Digvijay Singh vs. Yuvrani Pratap Kumari, AI'R 1970 SC
137.

7) Vijay Kumar Rancthandra Bhate vs. Neel a vijaykumar Bhate,

Al R 2003 SC 2462

8) B. N. Panduranga Shet vs. N Vijaylaxm, AI'R 2003 Karnataka 357

M. Dhruv Mehta, |earned counsel appearing for the respondent, per contra,
after referring to the grounds of divorce and the findings recorded by the trial Court
and the H gh Court which has affirnmed the findings of the trial Court, submitted that in
order to nmake out a ground for divorce under Section 13(1)(iii) of the/Act, it is not
necessary to establish that the respondent is sufferiing continuously or intermttently
fromnmental disorder but it rmust further be established that it is of such a kind and to
such an extent that the appellant cannot be reasonably be expected to live with the
respondent. In other words, the burden is not discharged by nerely establishing that
the respondent is suffering fromnental disorder which in the present case would
i ncl ude Schi zophrenia by virtue of the Explanation to the said provision but the
appel  ant nmust further | ead evidence to establish that the nental disorder is of such a
kind and to such an extent that the appellant cannot reasonably be expected to |live
with the respondent.
According to | earned counsel for the respondent, the above contention finds
support froma decision of this Court in Ram Narain Gupta vs. Sm. Raneshwari
Gupta, 1988(4) SCC 247. For ready reference, the relevant paras fromthe said
j udgrment are as under

" 20. The context in which the ideas of unsoundness of
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"mnd and 'nmental disorder’ occur in the section as grounds for
di ssolution of a nmarriage, require the assessnment of the degree of the

"mental disorder’. |Its degree nust be such that the spouse seeking
relief cannot reasonably be expected to live with the other. Al nental
abnormalities are not recognised as grounds for grant of decree. |If the

nmere exi stence of any degree of mental abnormality could justify
di ssolution of a marriage few marri ages woul d, indeed, survive in | aw.

XX XX XX

28. The reasoning of the High Court is that the requisite

degree of the mental disorder which alone would justify dissolution of
the marriage has not been established. This, it seens to us, to be not
an unreasonabl e assessnent of the situation - strong arguments of
Shri Goel to the contrary notw thstanding.

XX XX XX
30. \005..the burden of proof of the existence of the requisite
degree of nental disorder i's on the spouse basing the claimon that
state of facts.

33. Thi s nmedi cal concern against too readily reducing a

human bei'nginto a functional non entity and as a negative unit in

fam |y or society is law s concern also and is reflected, at |east
partially, in the requirements of Section 13(1)(iii). 1In the last analysis,
the nmere branding of a person as schizophrenic will not suffice. For
purposes of Section 13(1)(iii) 'schizophrenia is what schizophrenia
does. "

It was further submitted that the aforesaid judgnent of this Court has been

foll owed by the Karnataka H gh Court in the case of B.N Panduranga Shet vs. N

Vi jayal axm, (supra).  Learned counsel also relied on the decision of the Calcutta

Hi gh Court in the case of Rita Roy vs. Sitesh Chandra AIR 1982 Calcutta 138 and

the decision of the H machal Pradesh H gh Court reported in (1995) DMC 71 (DB).

Learned counsel also cited the judgnent of thi's Court in Rakesh K. Qupta vs.

Ram Gopal Agarwala & O's., AR 2005 SC 2426 for the proposition that even in a

cust ody di spute between the husband and wife wherein it was all eged by the husband

that the wife is suffering fromParanoid Schizophrenia, this Court still awarded custody
of the child to the nother

According to the | earned counsel, (the evidence which has been brought on

record by the appellant is wholly insufficient to infer that-the respondent was suffering
fromthe said nmental disorder and the doctors who are all eged to have treated the
respondent have not been exam ned as witnesses by the appellant and what has

been brought on record are certain prescriptions nade by the said doctors and the

same are sought to be proved by exam ni ng the Medical Superintendent of Aashl ok

Hospital, Safdarjung Encl ave. Therefore, he submtted that in view of the above fact,
no i nference can be drawn that the respondent was suffering from Paranoid

Schi zophreni a and that the appellant has not been di scharged of ~the burden as

required by the statutory provision. Learned counsel contended that the words used

in sub-clause (iii) of Section 13(1) to the effect that "nental disorder of such a kind and
to such an extent that the appellant cannot reasonably be expected to live with the
respondent” nmust be given full effect as it is a well accepted principle of statutory
interpretation that a Court nust make every effort to give effect to all words in a statute
since Parlianment cannot be held to have been wasting its words or saying something

in vain. Learned counsel, for this proposition, relied on the follow ng two decisions of
this Court:

(a) Shin Etsu Chem cal Company Ltd. Vs. Aksh Optifibre Ltd.,
(2005) 7 SCC 234.
(b) Uni on of India vs. Popular Construction , (2001) 8 SCC 470

Concl udi ng his subm ssions, |earned counsel subnmitted that the appellant
having failed to establish the aforenentioned requirenment of the statute, the appea
must fail on this ground.
In Re : Cruelty
It was submitted that in order to nake out a ground for divorce under Section
13(1)( i-a) of the Act, the conduct conplained of should be grave and weighty so as to
cone to the conclusion that the appellant spouse cannot be reasonably expected to
live with the other spouse. It nust be sonething nore serious than "ordi nary wear
and tear of married life". For this proposition, he relied on the judgment of this Court in
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A. Jayachandra vs. Aneel Kaur (supra). Para 13 of the aforenentioned judgnent is
as under:

"13. \005..but before the conduct can be called cruelty, it must touch a

certain pitch of severity. It is for the Court to weigh the gravity. It has

to be seen whether the conduct was such that no reasonabl e person

woul d tol erate it\005\005\005"

It was argued that the trial Court, after exam ning the evidence, has cone to the

concl usion that the acts conplained of are not such as would constitute cruelty and in

any event the ground for divorce under Section 13(1)(i-a) is not nmade out. It was
submitted that the trial Court had occasioned to see the demeanour of w tnesses and,
therefore, the view taken by the trial Court unless it can be said to be perverse should
not be faulted with. It was al so contended that the approach in such cases should be to
perverse the nmatrinonial hone. The judgrment in the case of Savitri Pandey vs.

Prem Chandra Pandey, (2002) 2 SCC 73 was relied on for this purpose.

Answering the contention raised by the counsel for the appellant that the parties

have not lived together for a long time and therefore, this is a fit case to pass a decree
of divorce, |earned counsel for the respondent, submtted that this is a wholly untenable
argunent ‘and has to be rejected by this Court. For this, he relied on the ruling of this
Court in the case of A Jayachandra vs. Aneel Kaur (supra).

Concl udi ng his arguments, |earned counsel appearing for the respondent

submitted that both the trial Court and the H gh Court have recorded concurrent findings
and have rejected the prayer of the appellant to grant decree of divorce under Section
13(1)(i-a) and (iii) of the Act and, therefore, this Court under Article 136 of the
Constitution of India cannot interfere with the said findings unless it is established that
the findings recorded by the trial Court and the Hi gh Court are perverse.

Arguing further, he subnitted that the findings of the trial Court are based on the

consi deration of the entire evidence and well reasoned and in simlar circunstances, this
Court refused to interfere with the concurrent findings of fact arrived at by the Courts in

Savitri Pandey vs. Prem Chandra Pandey (supra).
We have given our thoughtful and anxious consideration for the rival subm ssions
made by the respective counsel appearing on either side.
The appellant filed a petition for divorce under Section 13(1)(i-a) and (iii) of the
Act on the ground of nental and physical cruelty. It is also her case that on account of
Par anoi d Schi zophreni a that the respondent was suffering from the appellant could not
be reasonably expected to live with the respondent. Section 13 (1)(i-a) and (iii) are
reproduced hereunder:
"13. Divorce - (1) Any marriage sol emi zed, whet her
before or after the commencenent of this Act, may, on a petition
presented by either the husband or the wife, be dissolved by a decree
of divorce on the ground that the other party-
(i) has, after the sol emization of the marri age, had
vol untary sexual intercourse with any person other than his or her
spouse; or
(i-a) has, after the sol emmization of the marriage, treated
the petitioner with cruelty; or
* * * * *
(iii) has been incurably of unsound m nd, or has been
suf fering continuously or intermttently fromnental disorder of such a
kind and to such an extent that the petitioner cannot reasonably be
expected to live with the respondent.
Expl anation - In this clause, -
(a) the expression "nental disorder’ neans nenta
illness, arrested or inconplete devel opnent of nind, psychopathic
di sorder or any other disorder or disability of mnd and includes
schi zophreni a
(b) the expression "psychopathic disorder"” means a
persi stent disorder or disability of mnd (whether or not including sub-
normality of intelligence) which results in abnormally aggressive or
seriously irresponsible conduct on the part of the other party, and
whet her or not it requires or is susceptible to nedical treatnent; or
(iv) has been suffering froma virulent and incurable
form of |eprosy; or
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(v) has been suffering fromvenereal disease in a

comuni cabl e form or
(vi) has renounced the world by entering any

religious order; or

(vii) has not been heard of as being alive for a period
of seven years or nore by those persons who woul d naturally have
heard of it, had that party been alive.

Expl anation - In this sub-section, the expression
"desertion" neans the desertion of the petitioner by the other party to
the marriage wi thout reasonable cause and w thout the consent or
agai nst the wi sh of such party, and includes the wilful neglect of the
petitioner by the other party to the marriage, and its grammtica
variations and cognate expressions shall be construed accordingly.

(I-A) Either party to a narriage, whether sol emi zed
before or after the commencenent of this Act nmay al so present a
petition for the dissolution of the marriage by a decree of divorce on
the ground -

(1) that there has been no resunption of
cohabi tation as between the parties to the marriage for a period of one
year or upwards after the passing of a decree for judicial separation in
a proceeding to which they were parties; or

(ii) that there has been no restitution of conjuga
rights as between the parties to the marriage for a period of one year
or upwards after the passing of a decree for restitution of conjuga
rights in a proceeding to which they were parties.

(2) A wife may al so present ‘a petition for the
di ssolution of her marriage by a decree of divorce on the ground -
(i) in the case of any narriage sol emmized

bef ore the conmmencenent of this act, that the husband had married
agai n before such commencenent or that any other w fe of the
husband married before such comencenent was alive at the tine of
the sol emization of the marriage of the petitioner

Provided that in either case the other wifeis alive at the
time of the presentation of the petition; or

(ii) that the husband has, since the sol emmization of
the marri age, been guilty of rape, sodony or bestiality; or

(iii) that in a suit under section 18 of the Hindu
Adopti ons and Mai ntenance Act, 1956 (78 of 1956) , ‘or in a
proceedi ng under section 125 of the Code of Crininal Procedure, 1973
(2 of 1974) (or under the correspondi ng section 488 of the Code of
Crimnal Procedure, 1898 (5 of 1898), a decree or order, as the case
may be, has been passed agai nst the husband awardi ng maintenance
to the wife notwi thstanding that she was |iving apart and that since the
passi ng of such decree or order, cohabitation between the parties has
not been resuned for one year or upwards; or

(iv) that her marriage (whether consunmated or not)
was sol emmi zed before she attained the age of fifteen years and she
has repudi ated the marriage after attaining that age but before
attaining the age of eighteen years.

Expl anation - This clause applies whether the marri age
was sol emmi zed before or after the comrencenent of ‘the Marriage
Laws (Amendment) Act, 1976.

It is not in dispute that the marriage has | asted hardly for five nonths and was

never consunmated on account of the fact that the respondent was incapabl e of

performng his matrinonial obligations. The appellant has exanm ned herself as PW1.
She has specifically stated in her deposition that the marriage was not consummted at
all. It has further cone out in her deposition that she acconpani ed the respondent at
All M5 and met Prof. Dr. Prema Bali, Sexologist and Marriage Counsellor. In her
deposition, it had also come out that the Doctor informed her that the respondent
cannot performthe marital obligations. She was also inforned by the said Doctor that
the respondent was a Psychopathic case and he has no power of concentration. She

was al so informed that the disease is of incurable in nature. The appellant has further
deposed that respondent kept on sleeping for three days inmedi ately after

sol emmi zati on of marriage and the appellant was told that she should not disturb him It
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was further stated in her evidence that on 4.7.1993, the appellant was blanmed for the
respondent’s illness and was nercil essly beaten up and on the sanme day the

respondent consunmed "Baygon Spray" to commit suicide and he was taken to Aashl ok
Hospital, Safdarjung Encl ave by the appellant and her brother

In her cross-exam nation, the appellant has stated that though they were studying
together in the Engineering Coll ege, however, there were no special neetings between
them except neeting in the class. It has also conme on record that there was no intinmacy
bet ween t he appellant and t he respondent. The appel | ant has enphatically denied the
al | egation about the intinmacy between the appellant and the respondent prior to

marriage w.e.f. 1987. She also stated on oath that it was a marriage though of her

choi ce but sol emized only after her parents had given the consent. 1In the cross-

exam nation, the respondent has not been able to shake or destroy the case of the
appel | ant.

In support of her case, PW2, J.S. Saxena \026 father of the appellant, was

exam ned. He supported the appellant’s case and corroborated her evidence. Even in

the cross-exam nation of PW2, there is no material change or inconsistency.

Wth regard to the grant-of cruelty, there is deposition of the appellant and her

father on record which clearly establishes and proves that the appellant was treated with
cruelty by the respondent and his mother. Wth regard to the plea of nmental insanity i.e.
Section 13(1)(iii), the appellant adduced the evidence of Dr. D.S. Arora, Medica
Superi nt endent, Aashl ok Hospital as well as Dr. Kul deep Kumar of Safdarjung Hospital

Dr. D.S. Arora, a summoned w tness produced the entire record pertaining to the
respondent. He exhibited the case of the respondent maintained by Dr. C.R Sanant ha

Dr. D.S. Arora identified the signatures of Dr. C R Samantha and proved Ex. PW3/1.

The original record of respondent was produced in the Court. Dr. D.S. Arora also

proved the prescriptions \026 Ex. PW3/2 and Ex. PW3/3. Ex. PW3/5 was the prescription
witten by Dr. D.S. Arora and it was bearing his signatures. The entire nedical history
and record of the respondent pertaining to his nedical illness, his visit and admission to
Aashl ok Hospital on 4.7.1993 and discharge on 7.7.1993 as well as the case history of
the respondent maintained by Dr.C. R Samantha were duly proved and exhi bited

According to the nedical record, the respondent was admtted with reference to a case

of Psychopat hi ¢ and depression for the last fortnight, now admtted for disturbed

consci ousness. He was suggested to take Triperidol nedicine. The other prescription
has been authored by Dr. D.S. Arora who stated that the respondent had consuned

"Baygon Spray". It was also specified that the respondent is a known case of

depression. Medicine 'Triperidol’ was suggested to be adm nistered to him Wth regard
to the consunption of "Baygon Spray", a stonmach wash was carried out upon the

respondent and he was admi ni stered injections 'Atropine’, and 'Dextrose-1/V and PAM 1

to 1/V. The evidence of Dr. D.S. Arora and the record signed by Dr. C.R Sanantha are
adni ssible in evidence and has been |l egally proved. ~The evidence of Dr. Kul deep

Kumar of Safdarjung Hospital also establishes the case of mental insanity and the fact
that the respondent was a case of Paranoi d Schizophrenia. The said Doctor produced

the original record and nade necessary deposition. He had brought the originals during
his exami nation and it is recorded that the respondent had visited the Psychiatric Ward
on 12.12.1992 along with his nother. Dr. Abhyankar also recorded about the history of
respondent’s illness. It was also recorded by the said Doctor that the respondent suffers
from del usi on of persecution and reference effect and on the physical examination it
had been observed that the respondent has cl ear systematized del usi on of persecution

and reference and, therefore on the reviewit is clear that the respondent is suffering
from Paranoi d Schi zophrenia. The nedical record of the respondent mai ntained by the

Saf darj ung hospital (Qutdoor Patient Departnent) has been established that the
respondent visited Hospital on 21.12.1992 and was advised for psychol ogical testing. It
was observed in a nedical sheet that the respondent was initially diagnosed for
psychosis. However, on subsequent visits and after detailed exam nation it has been
confirmed that he suffers from Paranoi d Schi zophreni a.

The appel | ant has al so produced on record a comruni cati on dated 9.5.1994

addressed by Professor Dr. Prema Bali, who was working in the Institute of Sexol ogy

and Marriage Counselling. Dr. Prema Bali is the relative of respondent and she has
conmuni cated to the appellant that the respondent has a psychiatric problemas his

case 1is a case of Paranoid Schi zophreni a.

It would be pertinent to observe that there is no evidence what soever adduced by

the respondent or on his behalf. |In fact, after recording of the exam nation-in-chief and
part cross-examination, the respondent refused to cone in the witness box and ran

away. The observation has been made by the trial Court in the proceedings.

A RESEARCH ON THE DI SEASE
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"Schi zophernia is one of the nost danaging of all nenta

di sorders. It causes its victins to lose touch with reality. They often
begin to hear, see or feel things that aren't really there (hallucinations)
or becone convinced of things that sinply aren’t true (delusions). In

the paranoid formof this disorder, they devel op del usi ons of
persecution or personal grandeur. The first signs of paranoid
schi zophreni a usual ly surface between the ages of 15 and 34. There
is no cure, but the disorder can be controlled with nedications.
Severe attacks nmay require hospitalization

The appellant has filed Annexures L,M N, O P and Q which are
extracts about the aforesaid di sease. The extracts are sum and
subst ance of the disease and on a careful reading it would be well
establ i shed that the evidence and docunents on record clearly nake
out a case in favour of appellant and hence appellant was entitled to
the relief prayed. |In the nmenorandum and grounds of Appeal, sone
salient features of the disease have al so been specified. Sone of the
rel evant part of the extracts fromvarious medical publications are
repr oduced herein bel ow.
What is the disease and what one should know?

* A psychotic lacks insight, has the whole of his personality

di storted by illness, and constructs a false environnment out of his

subj ecti ve experiences.

* It is customary to define ’delusion’ nore or less in the foll ow ng
way. A delusion is a false unshakeable belief, which is out of keeping
with the patient’s social and cultural background.’ Gernman

psychiatrists tend to stress the norbid origin of the delusion, and quite
rightly so. A delusion is the product of internal norbid processes and
this is what nakes it unanenabl e to external influences.

* Apophanuous ' experi ences-whi ch occur in acute schizophrenia

and formthe basis of delusions of persecution, but these del usions

are also the result of auditory hallucinations, bodily hallucinations and
experi ences of passivity. Delusions of persecution can take many

forns. In delusions of reference, the patient feels that people are

tal ki ng about him slandering himor spying on him It may be difficult
to be certain if the patient has delusions of self-reference or if he has

sel f-reference hall ucinosis. | deas of del usions or reference are not
confined to schizophrenia, but can occur in depressive illness and
psychogeni ¢ reactions.
Causes

The causes of schizophrenia are still under debate. A chem ca

i mbal ance in the brain seens to play a role, but the reason for the
i mbal ance remains unclear. One is a bit nmore likely to becone

schi zophrenic if he has a fam |y menber with the illness. Stress does
not cause schi zophrenia, but can make the synptons worse.
Ri sks

Wt hout nedication and therapy, nost paranoid schizophrenics
are unable to function in the real world. |[If they fall victimto severe
hal | uci nati ons and del usi ons, they can be a danger to thensel ves and
those around them

What is schizophrenia?

Schi zophrenia is a chronic, disabling nmental illness
characterized by:

* Psychoti c synpt ons

* Di sordered thinking

* Enoti onal blunting

How does schi zophreni a devel op?

Schi zophreni a generally develops in | ate adol escence or early
adul t hood, nost often:

* In the late teens or early twenties in nmen

* In the twenties to early thirties in wonen
What are the synptons of schizophrenia?

Al t hough schi zophrenia is chronic, synptons may inprove at
times (periods of remi ssion) and worsen at other times (acute
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epi sodes, or period of rel apse).
Initial synptons appear gradually and can incl ude:
* Feel ing tense
Difficulty concentrating
Difficulty sl eeping
Soci al wi t hdrawa
What are psychotic synptons?
Psychoti c synptons include:
* Hal | uci nati ons: hearing voi ces or seeing things
* Del usi ons : bi zarre beliefs with no basis in reality (for
exanpl e, del usi ons of persecution or delusions of grandeur)
These synptons occur during acute or psychotic phases of the
illness, but nay inprove during periods of remssion
A patient may experience

E I

* A single psychotic episode during the course of the
illness

* Mul'ti pl e psychotic episodes over a lifetine

* Cont i nuous psychotic epi sodes

During a psychotic episode, the patient is not conpletely out of
touch with reality. Nevertheless, he/she has difficulty distinguishing
di storted perceptions of reality (hallucinations, delusions) fromreality,
contributing to feelings of fear, anxiety, and confusion

The di sorder can prove dangerous for sonme - especially when
synpt ons of paranoia conbine with the delusional synptons of

schi zophrenia. |In/fact, doctors say paranoid schi zophrenics are
notorious for discontinuing the treatnments which help control their
synpt ons.

The I ndi an Drug Revi ew has specified the Drug Trifl uoperido
as a sedative and tranquilizer. ~Wth regard to administration it has
been suggested that it is given to patient suffering from Schi zophreni a.
Incidentally this drug was being adm ni stered on nedi cal advice to the
respondent . "

In our view, the trial Court failed to appreciate the uncontroverted evidence of the

appel | ant who had proved the case on every count. It has been established beyond
doubt by the Medical doctors who had deposed as witnesses and brought the origina
nedi cal record of the respondent that the respondent is suffering fromnental disorder
Further ground for grant of divorce on the plea of nmental insanity/nental disorder is
different than cruelty. The appellant, in our view  had proved beyond doubt that the
respondent suffered from mental disorder and that the appellant suffered cruelty by and
at the behest of the respondent.

Learned single Judge of the High Court failed to appreciate that in the absence of
any evidence | ed by the respondent, the appellant’s evidence had to be relied upon and
on the basis of the evidence, the decree for divorce was bound to be granted in favour
of the appellant. The appellant had al so given specific instances of cruelty which clearly
establish that she had a reasonabl e apprehension that it will be harnful or injurious for
her to live with the respondent.

LEGAL PROPCSI TI ON ON THE ASPECT OF CRUELTY

It is settled by catena of decisions that mental cruelty can cause even nore
serious injury than the physical harmand create in the mnd of the injured appellant such
apprehension as is contenplated in the Section. It is to be determ ned on whole facts of
the case and the matrinonial relations between the spouses. To ampunt to cruelty,
there must be such wilful treatnment of the party which caused suffering in body or mnd
either as an actual fact or by way of apprehension in such a manner as to render the
continued living together of spouses harnful or injurious having regard to the
ci rcunst ances of the case
The word ’cruelty’ has not been defined and it has been used in relation to

human conduct or hunman behaviour. It is the conduct in relation to or in respect of
matri moni al duties and obligations. It is a course of conduct and one which is adversely
affecting the other. The cruelty may be nental or physical, intentional or unintentional

There may be cases where the conduct conplained of itself is bad enough and per se
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unlawful or illegal. Then the inpact or the injurious effect on the other spouse need not

be enquired into or considered. In such cases, the cruelty will be established if the
conduct itself is proved or admtted.
The cruelty alleged may | argely depend upon the type of life the parties are
accustoned to or their econonmic and social conditions, their culture and human val ues
to which they attach inportance. Judged by standard of nodern civilization in the
background of the cultural heritage and traditions of our society, a young and well
educated worman |i ke the appellant herein is not expected to endure the harassnent in
donestic |life whether nental, physical, intentional or unintentional. Her sentinents have
to be respected, her ambition and aspiration taken into account in maki ng adj ust ment
and her basic needs provided, though grievances arising fromtenperamenta
di shar nony. This view was taken by the Kerala High Court in the case reported in AIR
1991 Kerala 1.
In 1993 (2) Hndu L.R 637, the Court had gone to the further extent of observing
as follows:
"Sonetine even a gesture, the angry | ook, a sugar coated joke,
an ironic overl ook may be nmore cruel than actual beating”

Each case depends on its own facts and nust be judged on these facts.
The concept of cruelty has varied fromtine to tinme, fromplace to place and from
i ndividual to-individual in its application according to social status of the persons
i nvol ved and their economic conditions and other matters. The question whether the
act conpl ai ned of was-a cruel act is to be determ ned fromthe whole facts and the
matrinonial relations between the parties. In this connection, the culture,
temperanent and statusin life and many other things are the factors which have to
be consi dered.

The | egal concept of cruelty which is not defined by statute is generally
descri bed as conduct ‘of such character as to have caused danger to life, linb or
health (bodily and nental) or to-give rise to reasonabl e apprehensi on of such
danger. The general rule in all question of cruelty is that the whole matrinonia
rel ati ons nust be considered, that rule i s of a special value when the cruelty consists
not of violent act but of injurious reproaches, conplains accusations or taunts. It
may be nental such as indifference and frigidity towards wife, denial of a conpany to
her, hatred and abhorrence for wife or physical, |like acts of violence and abstinence
from sexual intercourse wthout reasonable cause. It nust be proved that one
partner in the marriage however ni'ndl ess of the consequences has behaved in a
way which the other spouse could not in the circunstances be called upon to
endure, and that m sconduct has caused injury to health or a reasonable
apprehensi on of such injury. There are two sides to be considered in case of cruelty.
Fromthe appellant’s side, ought this appellant to be called 'on to endure the
conduct? Fromthe respondent’s side, was this conduct excusable? The court has
then to decide whether the sumtotal of the reprehensible conduct was cruel. That
depends on whet her the cunul ative conduct was sufficiently serious to say that from
a reasonabl e person’s point of view after a consideration of any excuse which the
respondent might have in the circunstances, the conduct is such that the petitioner
ought not be called upon to endure.

As to what constitute the required nmental cruelty for purposes of the said
provision, will not depend upon the nunerical count of such incidents or only on the
conti nuous course of such conduct but really go by the intensity, gravity and
stigmatic inpact of it when neted out even once and the del eterious effect of it on
the nmental attitude, necessary for maintaining a conducive matrinonial ‘hore.

If the taunts, conplaints and reproaches are of ordinary nature only, the court
per haps need consider the further question as to whether their continuance or
persi stence over a period of tinme render, what normally would, otherw se, not be so
serious an act to be so injurious and painful as to nmake the spouse charged with
them genui nely and reasonably conclude that the maintenance of natrinonial hone
i s not possible any |onger.

The nodern view of cruelty of one spouse to another in the eye of |aw has
been summarised as follows in (1977) 42 DRJ 270 Hal sbury Laws of Engl and
Vol .12, 3rd edition page 270: -

"The general rule in all kinds of cruelty that the whole
matrinonial relations nust be considered and that rule is of specia
val ue when the cruelty consists not of violent acts, but of injurious
reproaches, conplaints, accusations of taunts. Before conming to a
concl usi on, the judge nust consider the inpact of the personality and
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conduct of one spouse on the mnd of the other, and all incidents and
quarrel s between the spouses nust be wei ghed fromthe point of view
In determ ning what constitutes cruelty, regard must be had to the
circunst ances of each particul ar case, keeping always in viewthe
physi cal and nental condition of the parties, and their character and
soci al status.”

This Court in Dastane vs. Dastane AIR 1975 SC 1575 observed as
under: -
"The Court has to deal not with an ideal husband and an idea
wi fe, (assunming any such exist) but with the particular man and
worren before it. The ideal couple or a nere ideal one will probably
have no occasion to go to a matrinonial court or, even if they may not
be able to drawn their differences, their ideal attitudes may help them
overl ook or gl oss over nmutual fault and failures.
Marriage w thout sex
The Division Bench inthe case of Rita Nijhawan vs. Bal kri shan Nij hawan in
Al R 1973 Del hi 200-at 209 observed as foll ows:
"Marriage wthout sex is an anathema. Sex is the foundation
of marriage and w thout a vigorous and harnoni ous sexual activity it
woul d be ‘i npossi ble for any marriage to continue for long. It cannot
be deni ed that the sexual activity in marriage has an extrenely
favourabl e influence on-a woman’s mind and body. The result being

that if she does not get proper sexual satisfaction it will lead to
depression and frustration. It has been said that the sexual relations
when happy and harnoni ous vivifres wonan’ s brain, devel ops her

character and trebles her vitality. |t must be recognized that nothing is

nore fatal to marriage than disappoi ntnment in sexual intercourse.”

Section 13(1)(iii) 'nental disorder’ as a ground of divorce is only where it is of
such a kind and degree that the appellant cannot reasonably be expected to live with
the respondent. Were the parties are young and the mental disorder is of such a
type that sexual act and procreation of children is not possible it may furnish a good
ground for nullifying the marri age because to beget children froma H ndu wedl ock is
one of the principal aimof H ndu Marri age where sanskar of marriage is advised for
progeny and offspring. This view was taken in AIR 1991 MP 205.

This Court in Digvijay Singh vs. Pratap Kumari, AIR 1970 SC 137 has held
as follows
"A party is inpotent if his or her nmental or physical condition nmakes
consummati on of the narriage a practical inpossibility. The condition
nmust be one, according to the statute, which existed at the tinme of the
marriage and continued to be so until the institution of the
proceedings. |In order to entitle the appellant to obtain a decree of
nullity, establish that his wife, the respondent, was inpotent at the tine
of the narriage and continued to be so until the institution of the
proceedi ngs. "

Lord Denning in Sheldon v. Sheldon (1966) 2 Al ER 257,

"The categories of cruelty are not disclosed. Each case may be
different. W deal with the conduct of human bei ng who are not
generally simlar. Anpong the human beings thereis no linit to the kind
of conduct which may constitute cruelty. New type of cruelty nmay crop
up in any case dependi ng upon the human behavi our, “capability to
tolerate the conduct conplained of. Such is the wonderful real m of
cruelty.”

Spouses owe rights and duties each to the other and in their relationship they
nmust act reasonably. |In every case where cruelty exists it is possible to say that the
spouse at fault has been unreasonable. The list of cruelty, therefore, should be
breach of the duty to act reasonably, whether in om ssion or comm ssion, causing
injury to health. Such a list avoids inputing on intention where in fact none may
exist. Further all such matters are foresight, desires, w shes, intention, notives,
percepti on, obtuseness, persistence and indifference would remain rel evant but
nerely as matter of evidence bearing upon the requirenment to act reasonably or as
aggravation of the matters charged.

We can al so take note of the fact that the respondent had filed a revision against
the order of the trial Court’s direction for setting up of a nedical Board to exam ne the
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respondent. At the tinme of hearing, this Court directed the counsel for the respondent to
ascertain fromthe respondent as to whether he is willing to submt hinself for nedica
exam nati on. However, the respondent refused to submit hinmself for nedica

exam nati on and go before the nedical Board. This would but confirmthe contention of
the appellant that the respondent is suffering from Paranoid Schi zophrenia and that this
Court can draw adverse inference in view of the conduct of the respondent.

In the case of Snt. Uma Rani vs. Arjan Devi (supra), it has been held that
unsoundness of mnd may be held to be cruelty.

In the case of Harbhajan Singh Monga vs. Amarjeet Kaur (Supra), it has been

held that attenpt to commit suicide by one spouse has been found to anpbunt to cruelty
to other.

The observation made by this Court in the case of Shobha Rani vs. Mdhukar

Reddi, AIR 1988 SC 121 can be reproduced to appreciate the facts and circunstances

of the case on hand. It reads as follows:

"There has been a marked change in the Iife around us. In

mat ri noni al duties and responsibilities in particular, there is a sea

change. They are of varying degrees from house to house or person

to person. Therefore, when a spouse makes conpl ai nt about the

treatnment of cruelty by the partner in life or relations, the Court should

not search for standard in life. A set of facts stigmatized as cruelty in

one case may not be so in _another case. The cruelty alleged may

| argely depend upon the type of life the parties are accustoned to or

their econonic and social conditions. It nay al so depend upon their

cul ture and human val ues to which they attach inportance. The

Judges and | awers, therefore, should not inport their own notions of

life. Judges may not' go in parallel with them There may be a

generation gap between the Judges and the parties. It would be

better if the Judges keep aside their custons and manners. |t would

be al so better if Judges |ess depend upon precedents."

Humane aspects which this Court shoul d consider

? The appellant was 24 years of age when she got narried.

? The marriage lasted for fourto five nonths only when she was conpelled
to | eave the nmatrinonial hone.

? The marri age between the parties was not consumrated as the

respondent was not in a position to fulfil the matrinonial obligation.

? The parties have been living separately since 1993. 13 years have
passed they have never seen each other.

? Both the parties have crossed the point of no return

? A workabl e solution is certainly not possible.

? Parties at this stage cannot reconcile thensel ves and |ive together

forgett|ng their past as a bad dream

? Parties have been fighting the |egal battle fromthe year 1994.

? The situation between the parties would | ead toa irrefutable conclusion

that the appellant and the respondent can never ever stay as husband

and wife and the wife's stay with the respondent is injurious /to her health.

? The appel | ant has done her Ph.d. The respondent, according to the

appel lant, is not gainfully enpl oyed anywhere.

? As a matter of fact, after |eaving his deposition inconplete during the

trial, the respondent till date has neither appeared before the trial Court

nor before the H gh Court.

The facts and circunstances of the case as well as all aspects pertain to

humanity and |ife would give sufficient cogent reasons for us to allow the appeal and
relieve the appellant from shackl es and chain of the respondent and | et her live her own
life, if nothing less but |ike a human being.

In our view, the orders of the Courts bel ow have resulted in grave miscarriage of

justice to the appellant who has been constrained into living with a dead relationship for
over 13 years. The resultant agony and injustice that has been caused to the appellant,

it is afit case for interference under Article 136 of the Constitution of India and reversa
I
of findings of the Courts bel ow which have resulted in grave mscarriage of justice.

In the result, the civil appeal stands allowed. There will be a decree for divorce in
favour of the appellant-w fe and agai nst the respondent-husband. The order of the tria
Court as affirmed by the H gh Court, stands set aside. There will be no order as to

costs.




