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The above-said three appeals relate to single incident
and are directed agai nst comon judgnent and order dated
10. 09. 2003 of the Hi gh Court of Karnataka at Bangal ore, in
Crimnal Appeal No.104 of 2000 and Crim nal Appeal No.384
of 2000, they are heard together and shall stand di sposed of
by this comon judgnent.

Crimnal Appeal No. 404/2004 has been filed by B. kK
Channappa (A-1) and Crim nal Appeal No.580/2004 has been
filed by Marul si dappa (A-15) against their conviction and
sentence recorded by the Hi gh Court under Section 302 of the
I ndi an Penal Code (for short "IPC') in Crimnal Appeal No. 384
of 2000 filed by the State of Karnataka against the order of
acquittal passed by the trial court .

Crim nal Appeal No. 566/2004 has been filed by
Kari basappa (A-2), Hal anaika (A-3), B.K Manjunatha (A-17),
B. K. Par neshwar appa (A-19) and B. K. Shivrajappa (A-20)
agai nst the inpugned judgnent and order of the H gh Court
uphol di ng their conviction and sentence under Section 302
| PC read with Section 149 | PC and conviction of B.K
Manj unat ha (A-17) and B. K. Shivrajappa (A-20) under Section
324 | PC and B. K. Parneshwarappa (A-19) under Section 326
| PC respectively.

In all, 23 accused persons were tried by the |earned
Sessi ons Judge, Chitradurga in Sessions Case No. 111/1995
for the offences under Sections 143, 148, 302 IPCread with
Section 149, Section 307 read with Section 149, Section 324
read with Section 149, Section 448 read with Section 149 and
Section 427 read with Section 149 of the |PC

The trial court, after exam ning the prosecution evidence,
canme to the conclusion that A-2, A-3, A-10, A-11, A-13, A-14,
A-17 to A-22 had formed an unlawful assenbly to cause the

Appel | ant

Respondent
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death of B. G Basavaraj ai ah (Basavaraj appa) and in

prosecution of the same, they nmurdered B. G Basavaraj ai ah

and caused grievous injuries to B.G Chandrashekarai ah (PW

1), Shekharappa (PW2), B.G Shivanurthaiah (PW3) and

B. G Prakashaiah (PW4). The trial court held A-2, A3, A-10,
A-11, A-13, A- 14, A-17 to A-22 guilty of the offence under
Section 302 IPC read with 149 I PC and sentenced themto
undergo rigorous inprisonnment for Iife and to pay a fine of

Rs. 5,000/ - each, and in default of payment of fine, to undergo
ri gorous inprisonment for one year. A-17, A-18 and A-20

were also held guilty under Section 324, |PC and were
sentenced to undergo sinple inmprisonment for six nmonths and

to pay a fine of Rs.500/- each, and in default thereof, to suffer
sinple inmprisonment for two nmonths. A-19 was further

convi cted under Section 326 IPC and sentenced to undergo

ri gorous inprisonment for one year and to pay a fine of
Rs.1,000/-, and in-default of payment of fine, to undergo
sinple inprisonment for six months .

Feel i ng aggrieved agai nst the judgnent of the | earned
trial court, Crimnal Appeal No.104 of 2000 cane to be filed by
all the accused persons whereas Crimnal Appeal No.384 of
2000 was filed by the State against the acquittal of some of the
accused persons.

The Hi gh Court convicted A-1 and A-15 under Section
302 I PC and sentenced themto undergo |ife inprisonnent.

The conviction of A-2, A3, A 17, A-19 and A-20 recorded by
the trial court and sentence inposed on themwere affirned on
all counts. The conviction of A-10, A-11, A-13, A-14, A-18, A-
21 and A-22 was set aside by the H-gh Court and they were,
accordi ngly, acquitted. Bot h "t he appeal s were deci ded by the
H gh Court by a common judgnent, which is inmpugned by the
appel l ants herein by way of these appeals.

The facts rel evant and necessary for the decision of these
appeal s are that in the year 1995, “A-1 had contested el ection
agai nst one Shivanurthappa to becone a nenber of the Zla
Panchayat. A-2 to A-23 supported A-1 in the said el ection.

B. G Chandrashekarai ah (PW1), Shekarappa (PW2), B.G

Shi vamurt hai ah (PW3), B.G Prakashai ah (PW4),

Maheshwar appa (PW5) and B. G Revanasi ddappa (PW8), B.

C. Basavarajai ah (PW9) and Basavaraj appa (PW10) were the
foll owers of Shivamurthappa. B. Parnmeshwarappa (A-19) is a
dunmb person, who, at the relevant time, was working as a
servant of the deceased.

According to the prosecution case, because of the defeat
of A-1 in the Zila Panchayat el ection, he suspected that
Basavar aj ai ah had played major and vital role in getting A-1
defeated in the election and as a result thereof, A1 had

entertained ill-will and grudge agai nst Basavaraj ai ah
The occurrence in question, took place on 05.07.1995 at
about 10.00 a.m at Lingadahalli Road (Basavanahal u village)

when t he deceased Basavaraj ai ah had left his village on his
notorcycle to | ook after his land situated hardly 600 netres
fromthe village Basavanahal u. According to the prosecution
sensing the arrival of Basavarajaiah, the appellants and ot her
acquitted accused persons arned with deadly weapons |ike,
choppers, axes, sickle, clubs and stones were hiding in an
ambush near the |l and of Basavarajai ah and surrounded him

on his arrival at the scene of occurrence. Basavarajaiah was
gi ven a nunber of blows with the aid of weapons resulting in
his fall on the ground.

PW 19, a deaf and dunb person, at the relevant tine was
working in the field of the deceased along with PW7. On
seei ng the appellants and ot her accused inflicting blows on the
person of Basavaraj ai ah, he rushed to the scene of occurrence
to rescue the victim but PM7 and PW19 too were assaulted
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by sone of the accused persons. PWJ1, a relative of the
deceased, was on the road near the village and on hearing the
cry of Basavarajaiah, he went to the place of occurrence al ong
wi t h Maheshwarai ah (PW5) and found Basavaraj ai ah |ying

down on the ground with a nunber of bleeding injuries on his
person and all the accused were surrounding the victim arned
with deadly weapons. PW1 was also given threats by the
accused to resist hinself fromintervening in the incident and
in fact, A-17 and A-18 alleged to have pierced on his chest
with a chopper, fortunately for PW1 the sanme did not cause
any serious injury to him Seeing the |arge nmob of the
accused persons gathered with deadly weapons as well as the
condition of victim Basavarajaiah, PW1 inmedi ately sent PW
5 to get sonme help fromthe village. According to the
prosecution, PW2, PW3, PW4 and PW5 thereafter rushed to
the spot in a tractor and on their arrival they too were
assaul ted by sone of the accused persons. The aforesaid

Wi tnesses ran away towards their village to save thensel ves
fromfurther assault by the accused persons. Further, it was
al | eged t'hat sone of the accused persons assaulted other
villagers-including P8 to PW11.

On receipt of a cryptic tel ephone nmessage that there was
some gal ata going on near village Basavanahal u, Raj anna
(PW42), ASI, Davanagere Rural Police Station, recorded the
nmessage and informed hi's superior Oficer Mallikarjunappa
(PW43) CPl, who at the relevant tine was present in the Police
Station. PWA43 along with PW42 and ot her police officials
rushed to the scene of occurrence. ~On their arrival at the
scene of occurrence, they found Basavaraj ai ah |ying dead.

The I nvestigating Oficer went-to the village and recorded the
statenment of PW1, on the basis of which the case.in Cine

No. 263/ 95 cane to be registered on 05.07.1995 at about

12.30 noon for the of fences puni shable under Sections 143,
144, 147, 148, 307, 302, 324 and 427 read with Section 149

| PC agai nst 15 named and ot her (unknown) persons. PW1,

PW2, PW3 and PW4, the injured witnesses, were sent to the
hospital for treatnent. The dead-body of Basavarajai ah
deceased herein was sent for autopsy. Dr. R Deverajan (PW
32), nedical expert, conducted the post nortem on the dead-
body of the deceased and opi ned that the death was due to
hypovol aem ¢ and neurogeni ¢ shock. Dr. Anita B. (PW33),
medi cal | y exam ned PW5 and found injuries on his person
whereas Dr. Prahal ada Reddy (PW34) had gi ven nedi cal
treatnment to PW19 who had suffered grievous injuries. The

I nvestigating Oficer prepared mahazars on the spot and
recorded the statenents of the witnesses on the day of the
occurrence and sone of the witnesses were exam ned on the
followi ng day. The accused were arrested on different dates.
After conpletion of the entire investigation and on receipt of
the nedical reports of the injured w tnesses, the post nortem
report of the deceased and reports from Forensic Science
Laboratory as well as fromthe Chenical Analyst, charge-sheet
cane to be fil ed against 23 accused persons.

The trial court has found prinma faci e case against all the
accused persons and they were tried accordingly for the
af oresai d of fences. The prosecution, in support of its case,
exam ned 43 witnesses and got marked docunents Exhibits
P1 to P73 in support of the oral evidence. The accused in their
statements recorded under Section 313, C. P.C., denied the
al l egations of the prosecution and clainmed to be innocent.
They pl eaded that they have been falsely inplicated in the
present case due to political rivalry between the conpl ai nant
party and the accused party. However, no oral defence
evi dence has been | ed by the accused, except placing reliance
on certain contradictions and om ssions appearing in the
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statenents of sonme witnesses recorded by the Police during

i nvestigation. As noted above, the trial court found A-2, A-3,
A-10, A-11, A-13, A-14, A-17 to A-22 guilty of various offences
and accordingly sentenced them However, A-1l, A4 to A9, A
12, A-15, A-16 and A-23 were given benefit of doubt.

The appeal s of the convicts and the State were deci ded by
the H gh Court by a common inmpugned judgnment and order
Hence, these three separate appeals by the appellants.

The | earned counsel for the appellant in Crinminal Appea
No. 404/2004 stated at the Bar that B. K Channappa (A-1)

di ed during the pendency of this appeal. Be it noted that one
| etter dated 20.09.2006 witten by M. Javed M Rao,

Advocat e, Supreme Court, to the Registrar of this Court is

pl aced on record informng this Court that appellant B. K
Channappa (A-1) died on07.07.2005. Al ong with the said
letter, a Death Certificate of B.K Channappa, issued by the
Chi ef Registrar of Births and Deaths, Governnent of

Kar nat aka, has al'so been enclosed. This appeal of A-1 thus

st ands abetted.

On_behal - of the appellants.in Crimnal Appeal No.566 of
2004, Shri- N.-P. Mdha, |earned counsel, contended that the
trial court as also the H gh Court have wongly appreciated
the evidence of the injured witnesses as well as the
eyew t nesses for holding the appellants guilty of the offences.
He al so contended that, noticing the contradictions and
i nprovenents in the ocul ar evidence of the injured w tnesses
and the eyewi tnesses, nanely, PW-6, 7 and 19, in their
statenents before the Police and the trial court , the testinony
of these w tnesses do not inspire confidence to connect the
appel l ants with the comi ssion of the alleged offences and,
therefore, their testinony cannot be accepted. He next
contended that the oral evidence of the w tnesses was not
corroborated by the nedical evidence, therefore, the
prosecution case is highly unreliable and doubtful about the
time of the death of the deceased.

Shri Sanjay R Hedge, |earned counsel for the
respondent - St ate, however, supported the judgnment of the
H gh Court concerning the conviction of A-2, A3, A 15, A-17,
A-18, A-19 and A-20 by contending that there was no reason
why the evidence of the injured w tnesses and the
eyewi t nesses corroborated by the nedi cal evidence should be
rejected. It was his argunent that the High Court, as a first
Court of Appeal, has a duty to reconsider the evidence and
correct the error conmitted by the trial court. He, however,
fairly and in our view, rightly stated that though the nane of
Mar ul si ddappa (A-15) finds nmention in the FIRrecorded at the
i nstance of PW1, yet fromthe evidence on recordled by the
prosecution, his participation in the comm ssion of the crine
is not proved beyond reasonabl e doubt.

We have independently scrutinized the evidence of the
material witnesses in the teeth of the rival contentions of the
parties. On reprisal and scrutiny of the evidence of the
i njured wi tnesses Shekharappa (PW2), B.G Shivamnurthaiah
(PW3) and B. G Prakashaiah (PW4), they have fully
establ i shed the case of the prosecution against A-2, A3, A 17,
A-19 and A-20, although there were certain discrepancies in
their testinony and in conparison to the versions of PWG6,

PW7 and PW19, the eyewi tnesses, in regard to the weapons

of offence individually used by A-1, A-3, A 17, A-19 and A-20
for inflicting injuries on the person of each of injured wtness
as al so on the person of the deceased. The di screpanci es, as
poi nted out by the | earned counsel for the appellants, are

m nor and insignificant. The occurrence took place on

05.07. 1995 and the witnesses were examined in the court

after about a gap of alnpst five years. The evidence on record
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further shows that the injured witnesses had been subjected
to searching | engthy cross-exam nation and in such type of
cross-exam nation, some inprovenents, contradictions, and
oni ssions are bound to occur in their evidence, which cannot
be treated very serious, vital and significant so as to disbelieve
and di scard the substratum of the prosecution case. The
evi dence of the injured witnesses and other eyew t nesses has
been rightly re-appreciated and accepted by the Hi gh Court
and we find no cogent and sound reason to differ fromthe
wel | -reasoned judgnment uphol ding the order of the trial court.
There is, therefore, no nmerit in the argunent of the |earned
counsel for the appellants that the evidence of the injured
wi t nesses and ot her eyewitnesses should be | abelled as the
evidence of the interested witnesses. On the other hand, we
find that the evidence of all the eyew tnesses including injured
persons is quite natural, convincing and trust-worthy. There
is no material on record fromwhich an inference can be drawn
that the material witnesses have inplicated the appellants
Kari basappa (A-2), Hal anaika (A-3), B. K Manjunathaa (A-17),
B. K. Parnmeshwarappa (A-19) and B. K. Shivarajappa (A-20) in
a fal se case

Havi ng gi ven our careful consideration to the
subm ssi ons nmade by the | earned counsel for the parties, we
are of the opinion that the judgment and order of the High
Court hol di ng Kari basappa (A-2), Halanaika (A-3), B. K
Manj unat ha (A-17), B./ K. Parneshwarappa (A-19) and B. K
Shi varaj appa (A-20) guilty of assaulting the-injured wtnesses
and causing fatal injuries to the deceased cannot be found
faulty on any ground. . The evidence of the injured w tnesses
and eyew tnesses finds corroboration fromthe nedica
evidence. On close scrutiny of the evidence of Dr. R
Deverajan (PW32), it is clear that none of the injuries inflicted
on the person of the deceased was found on-any of the vita
part of his body. As per the opinion of the Doctor, the
deceased di ed due to hypovol aemi ¢ and neurogeni c shock. On
perusal of the nedical report prepared by Dr. R Deverajan
(PW32), large crush injury or lacerated injuries were found
either on the chin, right leg, left knee, left wist, right
shoul der, right forearm etc. on the body of the deceased,
except two |lacerated injuries above right |lateral mallal ous and
on right nedial mallalous. It is true that as many as 18
injuries found on the dead-body of the deceased, were noticed
but the prosecution has not established on record that the
said injuries were inflicted by the appellants with the intention
to cause the death of the deceased. Considering the nature of
the injuries having been found not on the vital part of the
body, we are of the view that the conviction of A2, A3, A-17,
A-19 and A-20 as recorded by the trial court and affirmed by
the Hi gh Court under Section 302 | PC cannot be sust ai ned.
We alter the conviction of A2, A3, A-17, A 19 and A-20 from
Section 302 IPC read with Section 149 to Section 304 Part-1I1
read with Section 149 IPC. However, taking into consideration
the time lag of nore than el even years fromthe date of the
incident till the date of disposal of these appeals by this Court
during which period the appellants have suffered physically,
nentally and financially, we inpose a sentence of eight years
on each appellant and a fine of Rs.2,000/- each which, in our
view, would nmeet the ends of justice in the present case. In
default of fine, each of the appellants shall further undergo
simpl e inmprisonment for three nonths.

The conviction of A-17 and A-20 under Section 324 |PC
and the sentence i nposed on themincluding fine and
sentence in default shall remain intact. The conviction of A-19
under Section 326 | PC and sentence inposed on himby the
trial court and affirmed by the High Court do not call for any
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interference in this appeal. Al the sentences inposed on A2,
A-3, A-17, A-19 and A-20 shall run concurrently.

This appeal is partly allowed in ternms of the above-said
observations and findi ngs.

In Crimnal Appeal No.580 of 2004, the appellant
Mar ul asi dappa (A-15) has chal l enged his conviction and
sentence i nposed by the Hi gh Court under Section 302 |PC
The appel l ant (A-15) has been acquitted by the trial court
along with A-1 (deceased) and ot her accused persons, out of
the total 23 accused who faced trial court before the |earned
Sessi ons Judge.

We have exanined the entire evidence on record. Though
the nane of Marul asi dappa (A-15) finds nention in the FIR
but no injured witness or eyew tness has nentioned his nane
in the statenent recorded by the Police under Section 161 of
the Code of Crimnal Procedure connecting himwth the
conmi ssion of the offence. The Hi gh Court has not given any
speci fic finding that Marul asi dappa A-15 was a nenber of the
unl awf ul assenbly al ong with the other accused persons. PW
7, a servant of the deceased, who was produced as an
eyewi t ness of the incident, has categorically stated that when
he al ong with other injured w tnesses and eyew t nesses
reached on the spot, A-15 had kept the right |Ieg of the
deceased Basavarajaiah on his left leg. ~ No eyew tness or
injured witness has named A-15 in their testinmony that A-15
had participated in inflicting injuries on the body of the
deceased. The trial court has recorded a specific finding that
the prosecution has not proved on record beyond reasonabl e
doubts that A-15 along with A-1 (since deceased), A4 to A9,
A-12, A-16 and A-23 had inflicted any blow on'the body of the
deceased, with the weapons stated to have been held by them
nei t her any weapon of of fence was recovered from A-15 or at
his instance. However, the evidence proved does not permt
any inference to be drawn regardi ng-participation of
Mar ul asi dappa (A-15) in the comission of the offence. W,
therefore, cannot sustain the conviction of Mrul asi dappa (A
15) recorded by the High Court as it is based onthe inference
drawn regarding his participation and exi stence of comon
intention on the basis of conjectures and surm ses. The
judgrment of the High Court, therefore, convicting A-15 under
Section 302, IPC, and sentencing himfor life inprisonnent is
set aside and the appeal is accordingly allowed.
Mar ul asi dappa (A-15) is stated to be in jail undergoing
i mprisonnent in this case. He shall be released forthwith by
the jail authorities, if not required in any other case. Fine, if
pai d by Marul asi dappa (A-15) in ternms of the judgnment and
order of the H gh Court, shall be refunded to himw thout any
del ay.




