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ACT:

I ndustrial D spute-Bonus-One departrment of a nunicipality
havi ng surplus earnings-Wether workers engaged in that
department can cl ai m bonus- Bonbay Muni ci pal -~ Boroughs Act,
1925 (Bom Act XVIII O 1925).

HEADNOTE:
The Baroda El ectric Supply Concern was owned and managed by
the State of Baroda. |mediately before the merger of the

State in the Province of Bonbay, the State made a g¢ift of
the Concern to the Baroda Municipality to provide it with a
new source of revenue as. aid fromthe State might not be
continued after the nerger. Later in 1951, the worknen
enployed in the electricity departnent demanded  bonus and
the dispute was referred for adjudication. The bonus was
clained on the basis that the electric Concern was a
commerical concern, that it was making "huge profits and
that the workmen were entitled to bonus as a share in the
profits. The nmunicipality resisted the demand, inter alia,
on the grounds that the earnings of one departnent could not
be treated as profits of the nunicipality, and that as a
whol e the rmuncipal budget for the relevant period was a
deficit budget.

Hel d, that the workers enployed in the electricity
departrment of the nunicipality were not entitled to the
bonus clainmed. According to the provisions of the Bonbay
Muni ci pal Boroughs Act, 1925, under which the nunicipality
is constituted and functions, the earnings of one depart nment
cannot be held to be gross profits in the ordi nary
commercial or trading sense. The nmere fact that separate
accounts were kept of the electricity departnent did not
alter the position, as there was one budget for the
muni ci pality as a whol e and incone from and expenses of al
departments constituted the income and expenses of the
muni cipality. The different activities of the nmunicipality
constituted one integrated whol e,
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and the activities of the different departments were not
di stinct or unconnected activities so as to pernt the
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isolation of one departnment fromanother or of an earning
departrment froma spending departnment. It would be wunfair
to draw a distinction between the workers of the earning
departnment and the workers of the spending departnment for
the payment of bonus. Such a distinction would, instead of
promoting peace and harnony anmong the enployees of the
nmuni ci pality, create unrest and di scontent.

D. N Banerji v. P. R Mikherjee, [19531 SS.C.R 302 and
Miir MIls Co. Ltd. v. Suti MIIls Mazdoor Union, Kanpur
[1955] 1 SSC.R 991 referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI.CTION:. Givil Appeal No. 182 of 1956.
Appeal by special |eave fromthe judgnment and order dated
Novermber 23, 1955, of the Labour Appellate Tribunal of
I ndi a, Bombay, in Appeal No. 224 of 1953 arising out -of an
award (Part 11) dated June 4, 1953, of the Bonbay Industria
Tri bunal 'in"Reference No. (I.T.A )No. 18 of 1951

M C. Setalvad, Attorney-Ceneral for India, N C Chatterji,
J. B. Dadachanji, S. N Andley and Rameshwar Nath of
Raj i nder Narain & Co.,; for the appell ant.
Purshottam Tri cundas, H. R Gokhale, K R. Choudhury and M
R Rangaswany, for the respondents.

1956. Novenber 13. /The Judgnment of the Court was delivered
by

S.K DAS J.-This' is an appeal by special |eave from a
deci sion of the Labour Appellate Tribunal at Bonbay, dated
Novenber 23, 1955. The Baroda Borough Minicipality is the
appel l ant, and the respondents are the workmen enployed in
t he electricity departnment of the sai d Muni ci pality
represented nostly by the Baroda State Electric . Wrkers
Union (hereinafter called the respondent Union). The
substantial question for determination in this appeal is if
the respondents, workers in a municipal departnment  engaged
in the generation, supply and sale of electric energy, are
entitled to the bonus clained out of the surplus earnings of
the said departnent (called "profits" by the respondents)
after
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allowing for all outgoings including necessary expenditure
of the departnent and deductions for all prior, charges.

The question is, a short one, but has an inportance -and
consequences reaching beyond the linits of- the  particular
case in which it has arisen

W may first state the relevant facts. Before May 1, 1949,
on which date the forner State of Baroda was nerged in._  and
integrated with the then Province of Bonbay (now the -Bonbay
State), the Baroda Electric Supply Concern was owned and
managed by the State of Baroda. On April 19, -1949, the
State Governnment of Baroda decided to hand over the said
Concern as a gift to the Baroda Muni ci pality and
conmuni cated an order to that effect in which it was stated
inter alia:-

It is likely that the various types of assistance, financia
or otherwise, which the Baroda Muinicipality has been
receiving up to now fromthe Baroda Government may not be
continued to a simlar extent after integration. It is
therefore very necessary to find out new sources of revenue
for the Municipality so that it may continue to maintain a
hi gh standard of efficiency as far as possible......... Wth
this object in viewthe Baroda Government are pleased to
hand over to the Miunicipality as a -gift the Baroda El ectric
Supply Concern which at present is a Government concern
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including both the generation and distribution of electric
power . Wth the transfer of the electric concern to the

Munici pality the various funds of the, electric departnent
like the Reserve Fund the Depreciation Fund etc. are also to
be transferred to the Mnicipality with this specific
understanding that these funds should not be wused for

pur poses ot her t han t hose for whi ch t hey are
intended......... The Baroda City Municipality will have to
be issued licence for the generation and distribution of

electricity as per Barods Electricity Act and t he
Muni ci pality should i mredi ately apply for such a licence for
the supply of electric power not only within the municipa

limts but within a twenty mles radius round Baroda. The
Muni ci pality should continue the policy of the departnent.
to give
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electric energy at concessional rates for irrigation pur-
poses i nthe villages, although this may not be profitable
in the beginning...... The entire staff of the Baroda
El ectric Supply Concern will be taken up by the Miunicipality
wi thout an reservation and the Municipality is directed to
bring into operation terns and conditions of services as are
preval ent under the Bonbay Governnent and the officers and
staff should be given enolunments which they would have got
had t hey joi ned Bonbay Gover nnment. "

On April 29, 1949, -a fornal order of handing over was made,
subject to certain directions reserving the rights of the
enployees in the matter of pension, gratuity, provident
fund, continuity of service etc. ~In 1951, there was an
industrial dispute between the Baroda Borough Municipality
and the worknmen enployed inthe electric departnent wth
reference to a nunmber of demands made by the latter, and by
consent of the appellant Minicipality and the respondent
Uni on, the dispute was referred to the Industrial Tribunal
Bonbay, for adjudication, by an order of the Governnent of
Bonbay dated Cctober22,1951. The dispute related to a |arge
nunber of itens, one of which was "paynent of bonus
equivalent to three nonths' wages (including dear ness
al l owance) for the year 1940-50 to all enployee, % of the
el ectric departrment including daily wage workers and
temporary workers." The dispute was settled by  agreenent
with regard to all other itens except the item of bonus;  on
that itemthe Industrial Tribunal heard the parties and cane
to the conclusion that the respondents were not entitled to
the bonus cl ai med because(1l) the Minicipality was not a
profit-maki ng concern; (2) the bal ance of earnings over
the outgoings of the electric departrment of the Municipality
was not 'profit’ as that word is understood in the ordinary
tradi ng or business sense; (3) the Municipality consisted of
both earning and spending departnents and it was not per-
mssible to create an invidious distinction between the
di fferent enpl oyees of the Municipality by granting bonus to
the worknen in one department only; and (4) the respondents
havi ng been conpensated by hi gher
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scal es of salary on the nunicipalisation of the undertaking
and havi ng got other benefits and anenities appertaining to
muni ci pal service were not entitled to claimsuch bonus as
was granted to themduring the regime of the former State-
owned conpany.

Agai nst this decision of the Tribunal, there was an appea
to the Labour Appellate Tribunal of India at Bonbay. The
Appel | ate Tribunal came to the conclusion t hat t he
respondents were entitled to claimbonus; it expressed the
view that on the decision of this Court in D. N Banerji V.
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P. R Mikherjee (1) the expression industrial dispute’ in
the Industrial Disputes Act, 1947, includes disputes between
nmuni ci palities and their enployees in branches of work that
can be regarded as anal ogous to the carrying on of a trade
or business, and if the undertaking resulted in profit
during the relevant trading period, the worknen wer e
entitled to claim bonus as of right. On the question
whet her the excess of earnings over outlay of a municipa

undertaking |i ke the one under consideration here was profit
or not, the Appellate Tribunal relied on the circunstances
stated below for its finding that the excess was really
profit:

(a) the very nature of the gift to the Baroda Municipality
by the State Governnent of Baroda showed that the concern
(or undertaking) nade over to the former was a profit-naking
concern;

(b) the concern was run separately and as it was a trading
concern by its very nature,, the balance of earnings derived
fromit after allowing for all outgoings was pecuniary gain
and it made no material difference to the actual nature of
the gain, whether it was called surplus or profit; and

(c) no distinction could be nmade in principle between a
muni ci pal undertaking and an undertaking by a private or
public concern, if the conditions laid down for the grant of
bonus in Miir MIIs Co. Ltd. v. Suti MIIls Mlzdoor Union

Kanpur (2) were fulfilled.

As to the paynent of bonus to the enployees of one
departrment only, the appellate Tribunal said that if

(1) [1953] S.C.R 302.

(2) [1955] 1 S.C R 991
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the profits were not sufficiently largeto adnmt of bonus to
all enployees, it was permssible to treat the profitnaking
department as a separate unit for the purpose of granting
bonus, wunless there was some essential nexus or connection
between the profit-making departnment and other departnents
or some unity of purpose or parallel or co-ordinate ‘activity
towards a common goal.in all the departnents w thout /which
the undertaking could not be carried on to proper advantage.
The Appellate Tribunal. pointed out that the accounts of the
electricity departnent. of the Baroda Minicipality were
separately kept and as the undertaking carried on by the
electricity departnment of the municipality differed. from
ot her normal activities of the Miunicipality, there being  no
conmon nexus between them it was open to the worknmen of the
electricity departnment to claimbonus out of the profit made

by that department after making deductions for ~all prior
char ges. The Appellate Tribunal accordingly allowed. the
appeal, set aside the decision of the Industrial Tribuna

and renanded the case for decision on nerits according to
I aw.

It is nowfinally settled by the decision of this Court in
D. N Banerji v. P. R Mikherjee (supra) that a rmunicipa
undertaking of the nature we have under consideration  here
is an ’'industry’ within the nmeaning of the definition of
that word in s. 2(j) of the Industrial D sputes Act, 1947,
and that the expression 'industrial dispute’ in that Act
i ncl udes di sputes between nunicipalities and their enpl oyees
in branches of work that can be regarded as anal ogous to the
carrying on of a trade or business. The |learned Attorney-
General who appeared for the appellant made it clear at the
very out set that the questions which he wi shed us to consi -
der in this case were different fromthose considered and
determ ned by the aforesaid decision

The first contention which he placed in the forefront of his
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argunent is this: he invited attention to our decision in
Miir MIls Co. Ltd. v. Suti MIls Mazdoor Union, Kanpur
(Supra) and contended that having regard to the principles
laid down therein for the grant of bonus, the respondents
were not entitled to claimany

39
bonus in this case because even though the wundertaking in
guestion was an ’'industry’ within the neaning, of the

I ndustial Disputes Act, 1947, there was no profit from the
undertaking and the principles which govern the grant of
bonus out of profits, as explained in that decision, were
i napplicable to a nunicipal undertaking of the nature under
consi deration before us.

In the Miir MIlIls case (supra) it was observed that two
conditions had to be satisfied before a demand for bonus
could be justified: one was that the wages of the worknen
fell short of the living standard and the other was that the
i ndustry nmade profits to the earning of which the worknen
had contributed. The principle for the grant of bonus was
stated thus: ', 1t is fair that |abour should derive sone
benefit if there is a surplus after neeting prior or
necessary charges." The prior or necessary charges were then
explained as (1) provision for depreciation, (2) reserves
for rehabilitation, (3) a return of six per cent. on the
paid up capital and (4) a return on the working capital at a
| esser rate than the return on paid up capital. Do those
principles apply in the case of a municipal undertaking of
the kind in question here ?

There can be no doubt that the respondents founded their
claim of bonus in this case on the availability of profits
after meeting prior or necessary charges. In the statenent
of their claimthey said, "The electric concern was " treated
as a commercial concern by the forner Baroda State
CGovernment and it used to yield huge profits to the State.
Even after nerger the municipality is treating it 'as a
commer ci al concern and the concern i's fielding huge  profits
to the nmunicipality too. It is submtted that all = workers
of the electric departnment should be paid bonus equiyval ent
to three. nonths wages including D.A The bonus  should be
paid to all the enployees including daily wage, tenporary
and sem -permanent worknen. The workers are entitled to
bonus both as share in profits and al so & deferred wages."
It was decided in the Miir MIIls case (supra) that bonus was
not deferred wage; so the alternative claim  of t he
respondents on the footing that bonus was deferred wage had
no real basis, and their

40

cl aim of bonus as share in profits was the only claim which
nerited consi derati on. In reply to that <claim the
appel | ant sai d:

Thi s denmand is not acceptable. Under forner Bar oda
CGovernment Order No. (R) 403/63 dated 19-4-49, after serious
consi derati on into t he fi nanci al position of t he

Muni cipality after the integration of the Baroda State with
the Bonbay Province and with a viewto find out new sources
of revenue for the Municipality so that it nay continue to
maintain its standard of efficiency and to fulfill the
obl i gations i ncunmbent upon the Minicipality, the GCovernment
was pleased to hand over to the Minicipality the Baroda
El ectric Supply concern.

"The Minicipality is experiencing great hardships still in
neeting all its obligations and covering the | ost sources of
revenue. Even including the incone of the Electric Supply

Concern, the municipal budget is a deficit one. Due to want
of sufficient funds, the Municipality has to give up certain
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schenmes and works or to postpone the sane.

"Further, local authorities, like nmunicipalities and |oca
boards, are public utility institutions and the profits
derived fromthe working of the Electric Supply Concern will
all go to the Municipal treasury and city’'s tax-payers in
general, unlike other commercial organisations whose profits
are distributed only anong the investing public.”

It is clear to us that having regard to the provisions of
t he Bonbay Muni ci pal Boroughs Act, 1925 (Bombay Act XVIII of
1925), hereinafter called the Minicipal Act, under which the
appel lant Municipality is constituted and functions, the
earnings of one departnent of the Municipality cannot be
held to be gross profits in the ordinary comercial or
trading sense; nor can, the principles governing the grant
of bonus out of such profits after neeting necessary or
prior charges be applied to the present case.

The relevant sections of the Minicipal Act are ss. 58, 63,
65, 66, 68 and 71. W shall subsequently advert to S. 58 of
the Munici'pal “Act in connection with another

41

contention of the |learned Attorney-General; but it is
necessary to refer here to ss. 63, 65, 66, 68 and 71 of the
Act. Section 63 lays-down, inter alia, that all property of
the nature specified in clauses (a) to (f) of sub-s. (2) of
the section shall be vested in and belong to the
Muni ci pality and shall, together with all other property of
what ever nature or kind which may becone vested in the
muni ci pality, be under its direction, managenent and contro
and shall be held and applied by it as trustee, subject to
the provisions and for the purposes of the Act. C auses (a)
to (f) of subs. (2) of the section relate to immoveable
property and permanent fixtures or works thereon. Section
65, which is nore relevant for our purpose, states. inter
alia that all noneys received by or on behalf of a ' nunici-

pality, all taxes, fines, penalties etc., all proceeds of
land or other property sold by the nmunicipality and al
rents accruing fromits land or property and all interest,

profits and other noneys accruing by gift or transfer’' from
the Governnent or private individuals or otherw se, shal
constitute the municipal fund and shall be held and dealt
with in a manner simlar to the property specified in a. 63.
Section 66 lays down that the nunicipalfund and  al
property vested in the nmunicipality shall be applied for
purposes of the Act withinthe limts of the municipa
borough. Section 68 |ays down the duties of nunicipalities,
one of which is the lighting of public streets, places and
buildings. This is an obligatory duty of the nunicipality.
Secti on 71 states the discretional functions of the
nuni ci pality and one of such functions is the construction
mai nt enance, repairs, purchase of any works for the supply
of electrical energy (seeel. gl). It is worthy -of note
that cl. (gl) was inserted by an amending Act in 1951
(Bonmbay Act 44 of 1951). A simlar anendnent was mmde in
the sanme year in s. 66 of the Minicipal Act and the effect
of the amendnment was that the nunicipality could incur
expenditure to supply electrical energy not only for the use
of the inhabitants of the municipal borough but also for the
benefit of any person or buildings or lands in anyplace
whet her such place was or was not within the limts of the
sai d

42
borough. A scrutiny of these provisions clearly establishes
two propoisition: one is that all nunicipal property,

i ncl udi ng noneys etc. received by way of gift, is vested in
the nmunicipality and shall be held and applied by it as
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trustee subject to the provisions and for the purposes of
the Municipal Act, and it is not open to the nunicipality to
treat some of its property separately from other property
and divert it for purposes other than those sanctioned by
the Municipal Act; the other proposition is that there are
some obligatory functions which a municipality nmust perform
and one of these is the lighting of public streets, places
and buil dings; and there are sone other functions which the
nmunicipality may at it,% discretion performeither wholly or
partly out of rmunicipal property and fund, and one of these
di scretional functions is the supply of electrical energy
which is for the use of the inhabitants of the municipa
borough or for the benefit of any person, buildings or |ands
in any place whether such place is or is not wthin the
l[imts of the municipal borough

The question now is whether, having regard to the aforesaid
provisions, it was open to the Minicipality to treat its
el ectricity departnent, the property thereof and the incone
therefrom separately from other departnments and spend a
part of theincome for the benefit of the enpl oyees of that
departrment only, treating it as profits of the particular
departrment and not as part of the entire municipal fund or

property. In our opinion, such a treatnent of the incone of
one departnment of the Municipality would be clearly against
the provisions of the Miunicipal Act. It .is pertinent to

refer here to Chapter Xl of the Miunicipal Act dealing wth
Muni ci pal Accounts. Under s. 209 a conplete account of al
recei pts and expenditure of the municipality and a conplete
account of the actual ‘and expected receipts and expenditure,
t oget her with a budget estimate of the i ncome and
expenditure of the municipality, have to be prepared for
each year and these have to be prepared and laid before the
munici pality on or before a particular date. These ' budget
esti mates have then to be sanctioned at a specia
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general neeting of the municipality. Learned counsel for
the respondents stressed two points in this connection. He
poi nt ed out that as a matter of fact t he’ Bar oda
Muni cipality kept separate accounts with regard to its
el ectrical undertaking, including a capital account ~show ng
capital expenditure and capital receipts; separate accounts
were also kept of the reserve fund, depreciation fund,
provident fund etc. It was argued that the nmintenance of
these separate accounts showed that the Baroda Municipality
did treat the incone of the electricity depart ment
separately from that of other departnents, and t he
mai nt enance of such accounts did not contravene any of the
provi sions of the Minicipal Act. The second point stressed
was that the distinction between the obligatory and
di scretional functions of the municipality showed that in
the exercise of discretional functions the nunicipality
m ght engage in an undertaking with a profit-making notive.
Learned counsel for the respondents subnitted before us that
if there was profit fromthe "electricity departnment —was
running an undertaking in exercise of the discretiona
functions of the Baroda Municipality, the worknen in that
departrment would be entitled to bonus as of right. In our
opi ni on, these subm ssions are based on a mni sapprehensi on of
the true positioninlaw Wth regard to the first point,
it is wrthy of note that the nmaintenance of separate
accounts of a particular department by the Minicipality does
not alter the nature or quality of the property or incone
therefrom The property or inconme is still municipa
property within the neaning of ss. 63 and 65 of the
Muni ci pal Act, and it can be utilised only for the purposes
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of the Act as laid down by s. 66. Maintenance of a separate
account for a particular departrment is in the nature of an
internal accounting arrangenent; it does not really alter
the quality or nature of the property or incone, and for the
purposes of s. 209 of the Act the property or income has to
be treated like all other property or income of the Minici-
pality in question. In his book on Public Finance, M.
Findlay Shirras has pointed out that the classification of
public revenue or inconme, both of the State and

44

of nunicipalities, has undergone considerable change in
recent years and non-tax revenue of the State may be sub-
divided into three nain classes-(1) devel opnmental revenues
from the public domain and fromthe public undertakings,
which include not only revenue fromthe State domain but
also from the nunicipal domain; (2) admnistrative and
m scel | aneous revenues ~other than | oan revenues; and (3)
| oan revenues (see Science of Public Finance by Findlay
Shirras, /Vol. |, Book Ill, Chapter XIIl, pages 211-212).
At page 717 (Vol. II, Book 111, Chapter XXX), the |earned
aut hor has posed the follow ng question with regard to State
or munici pal concerns: "An inportant point in such concerns
is the keeping of strictly comercial accounts. I nt erest
should be paid on capital. Provision should also be nmde
for depreciation of machinery and plant, for a pension fund,
rents for land, and income tax in order to arrive at the
true net profit. | State concerns sonetines show a surplus,
but the point is how nuch of this'is really ‘profit?" The
| earned author has posed the question but given no answer.
We are of opinion that the answer has been very succinctly
put in Dr. Paton’s Accountants” Handbook (3rd edition, s. 24
dealing with Governnmental Accounting, page 1277). Says Dr.
Paterson: " In private business the proprietary or ‘residua
equity wusually represents the ownership of individuals-in
the case of the corporation that of the sharehol ders. In
Government this residual element reflects the equity of the
continuing body of citizens as a group, and in no sense
belongs to particular nenbers of the group ; it is not
represented by capital stock and there are no shares with
specific voting rights and dividend expectations." The | ega
position under the Minicipal Act is the sanme. The incone of
one department is the income of the municipality as a whole.
and that inconme is not "Profit’ in the ordinary comrerci al
or trading sense of being income derived from capital = of
particul ar individuals or shareholders; it may even be  that
the surplus of one departnent may dwindle into a -deficit,
when the entire income of the nunicipality is taken into

consideration Vis a Vis its entire expenditure. We _ have
al ready pointed out that in the
45

present case also, the claimof the Municipality was ' that,
even including the incone of its electricity departnent, the
muni ci pal budget for the relevant year was a deficit  one.
Wth regard to the second subm ssion of; |earned counsel for
the respondents, nothing turns upon the distinction between
obligatory and discretional functions of the nmunicipality so
far as the nature or quality of nunicipal property or
muni ci pal inconme is concerned. The distinction referred to
above does not entitle the municipality to treat the income
fromone departnment as though it were not part of the whole
i ncome of the Miunicipality. Moreover, inits true nature or
quality, such incone is not profit in the sense in which
that expression has been held to be the basis for the grant
of bonus in the Miir MIls case (supra) though the word "
profits " occurs in s. 65 of the Minicipal Act and has been
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| oosel y used in connection wth State or nuni ci pa

undert aki ngs.

This brings us to the other question whether the principles
laid down in the Miir MIIs case (supra) for the grant of
bonus can be applied in the present case. Learned counse

for the respondents subnmitted before us that the gift made
by the State Governnent of Baroda furnished the necessary
capital for the municipal undertaking in question and as the
reserve fund, depreciation fund etc. had to be kept
separate, there was no difficulty in applying the principles
laid down in that decision to the facts of the present case.
The difficulties however arise in the follow ng way.
What ever was given by the State Governnent of Baroda to the
Baroda Municipality becanme nunicipal property or rmunicipa

fund under ss. 63 and 65 of-" the Act and was not capital in
the sense in which a return on paid up or working capital is
to be allowed" for in the matter of the grant of bonus in
accordance with the decision in the Miir MI|Is case (supra).
Learned counsel referred us to the ordinary dictionary nmean-
ing of ‘the word 'capital’ and referred to Wbster’'s New
International Dictionary (1937 edition, page 397) where one
of the neanings of the word is stated to be " the anobunt of
property owned by an individual or corporation which is used
for business purposes.™
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He submitted that what was given by the Baroda State
CGovernment was capital within that neaning. -~ In Palgrave's
Dictionary of Political Economy, Vol. 1 (1925 edition) page
217, it has been stated that thereis probably no term in
econom cs which has given riseto so much ~controversy as
"capital .’ The word 'capital’ is connected with caput and in
nedi eval Latin neant the principal sumas distinct from the
i nterest. Oiginally, the termwas confined to loans of
noney. In the natural course of historical devel opnent, the
term’capital’ received a wi der neani ng and capital canme to
be considered primarily as a source of profit and in
ordinary thought <capital 1is considered as wealth which
yields a revenue. Later economc theories introduced many
refinements in the neaning of the Word W are not concerned
with those refinements and it is unnecessary to discuss them
her e. For our purpose it is sufficient to state that what
the Baroda Minicipality got fromthe State CGovernment of
Baroda nerged in and becane nunicipal property or rmunicipal

fund wunder the provisions of the Minicipal Act and was not
-capital on which a return had to be earned in accordance
with the principles laid down in the Mir MIls case
(supra). In our opinion, it is inmpossible to apply these
principles in the case of a municipal undertaking of the
nature we have under consideration here. The argunent of
| earned counsel for the respondents that once it is /found
that there was capital and actual profit in the ‘sense of
excess of earnings over outgoings fromthe wundertaking in
guestion, no distinction can be ,drawn between private
enterprise and nunicipal enterprise, cannot therefore  be
accept ed. In the -case 'before us, there was neither
"capital’ nor 'profit’ on which the principles laid down in
Miir MIls case (supra) could operate. We nust nake it
clear that the question is not merely one of termninology;
that is, whether the nore appropriate word to use in connec-
tion wth a nunicipal undertaking is surplus or profit; it
is the nature or quality of the nunicipal property or fund
whi ch nust be deterninative of the question at issue, and it
is on that basis that we have,cone to the conclusion that in
the present case there were no
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profits of one single departnent of the nmunicipality out of
whi ch the respondents coul d claima bonus.

In the course of argunents before us a reference was nade to
certain observations contained in a Report of the Committee
on Profit-sharing set up by the Mnistry of Industry and
Supply in 1948. Wth regard to the question how Governnent
undertakings should be treated for purposes of profit-
sharing, the Committee said: " The answer to this question
is only of acadenic interest, as there are no Governnent
undertakings in the industries we have reconmended for an
experiment in profit-sharing. On the general question, we
think that those business undertakings of Governnment, which
aim at making a profit, and which wll ordinarily be
organised in the formof corporations, would autonmatically
come under any |aw which governs private undertakings of a
simlar nature." W do not  take those observations as
deci di ng any question of principle; at best they express an
opi ni on of the nenbers of the Comm ttee-an opinion which is
expressly confined to undertakings organised in the form of
corporations with the aimof nmaking a profit in the ordinary
tradi ng or busi ness sense. In> our opi ni on, t hose
observati ons have no apt ~application to a nmuni ci pa
undertaki ng neant for the purpose of augnenting rmunicipa
revenues in order to neet the municipal service demands and
inmprove the anenities of the inhabitants of a nodern
nmuni ci pal bor ough.

W proceed now to consider the second argunent of the
| earned Attorney-General. This argunent depends on the
provisions of s. 58 of the Miunicipal Act. That section
deals wth the rul e-making power of the nunicipality and
proviso (a) lays down that no rule or alteration or
rescission of a rule made shall have effect unless and unti
it has been approved by the State Governnment. Qur attention
has been drawn to cls. (c), (f) and (1) of s. 58  which
enable the nunicipality to nake rules relating, inter alia,
to salaries and other allowances of the staff of officers
and servants enployed by the nmunicipality; their pensions,
gratuities or conpassionate allowances on retirement, and

provi dent
48
fund etc. It was pointed out that under s. 58 the Baroda

Muni ci pality had no power to make rul es for the paynent  of
bonus to its enployees, because the word ' allowances’ did
not include bonus; and even if such rules could be nude,
they required the sanction of the State Governnent under
proviso (a) referred to above. It was further submitted by
the learned Attorney-Ceneral that there were no existing
rules with regard to the paynent of bonus to a rmunicipa
enpl oyee. |In view of these provisions the | earned Attorney-
CGeneral argued that it was not open to a Labour Court or
Tribunal to direct the paynent of bonus to a “municipa

enpl oyee. We cannot accept this argunent as correct. The
demand for bonus as an industrial claimis not dealt with by
the Minicipal Act; it is dealt wth by the Industria
D sputes Act, 1947. Therefore, it is not a relevant

consi derati on whether there are provisions in the Minicipa
Act with regard to payment of bonus. The provisions of the
Muni ci pal Act are relevant only for the purpose of
determining the quality or nature of the nunicipal property
or fund; those provisions cannot be stretched beyond that
limted purpose for defeating a claimof bonus. W do not
therefore think that the absence of provisions in the
Muni ci pal Act for the paynment of bonus to nmuni ci pa
enpl oyees is a consideration which is either deterninative
or conclusive of the question at issue before us. If we had
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cone to a different conclusion as respects the first
contention of the |earned Attorney-CGeneral and his third
contention to be referred to presently, the absence of
sui tabl e provisions relating to paynment of bonus to
muni ci pal enployees in the Minicipal Act would not have
stood in the way of our allowing the <claim of the
respondents for the paynent of bonus.

We now proceed to consider the third and |ast contention of
the | earned Attorney-General. This contention centres round
t he question whether one departnment of the nunicipality can
be isolated and a distinction made between the enpl oyees of
that departnent and other departnments in the matter of the
49

paynment of bonus. W have already pointed out that wunder
the Minicipal Act a nunicipality may perform various
functions, sonme obligatory 'and sone discretional. The
activities may be of a conposite nature:’ sone of the
departments may be nmpbstly earning departnents and some
nostly spending departnments. For  exanple, the departnent
whi ch collects nmunicipal taxes or other municipal revenue,
is essentially an earning departnent whereas the sanitary
department or other service departnent is essentially a
spendi ng department. ~There may indeed be departnents where
the earning and spendi ng may al nost bal ance each ot her. In
spite of these distinctions in the internal arrangement of
departments within a municipality, the property or incone of
the municipality remains of the same nature or quality, and
it wll be obviously unfair to draw a distinction between
the enpl oyees of one departnent and the enpl oyees of another
departrent for the paynent of bonus. The result of such a
distinction wll be that the staff of the spending depart-
nents will never be entitled to any bonus at all and instead
of pronoting peace and harnony anongst the enpl oyees of the
muni cipality, a distinction |ike the one suggested by
| earned counsel for the respondents will create unrest and
di scontent . Lear ned counsel for the respondents submtted
before wus that beyond the fact of single ownership, there
was no other connection between the electricity departnent
of the Municipality and its other departnents. W do not
think that this submission is correct. Under the Minicipa
Act the total income and expenditure of the nunicipality
formone integrated whole; they are both for the purposes of
the Act; and if the workmen of a service or spending
departrment do not work efficiently with the result that the
expenses on the obligatory functions of the nunicipality
increase, that inefficiency is bound to affect--even to
dwi ndle or w pe out-the surplus of an earning .departnment.
For a true appreciation of the financial position of a
nmunicipality, its total incone and expenditure nust be
considered; we nust |look at the whole picture, the part
which is in shade as well as the part

7
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whi ch has caught the light for a correct appraisal of

the picture.

Learned counsel for the respondents referred us to a nunber
of decisions of Labour Tribunals where a distinction was
made between a parent concern and subsidiary concerns, or
even between different units of the same concern, in the
matter of paynment of bonus: Rohit MIls Ltd. v. Sri R S
Parmar (1), Macki nnon Mackenzi e and Conpany’s Indian Staff
Organi sation v. Mcki nnon Mackenzi e and Conpany Ltd. (2),
Ahrmedabad Mg. & Calico Ptg. Co. Ltd. V. Their Wrkmen
(a), Shaparia Dock and Steel Company v. Their Wrkers(,) and
M nakshi MIlls Ltd. v. Their Wrknmen Recently, we have had
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occasion to consider this question in Messrs. Burn & Co.,
Calcutta v. Their Enployees (6) where we pointed out the
harnful consequences which night arise if an invidious
di stinction were made anongst enployees of the same
i ndustry. Consi dering the question with reference to the
facts of the present case, it is clear to us that the
different activities of the Baroda Miunicipality constituted
one integrated whole and the activities of the different
departrments of the Minicipality were not distinct or
unconnected activities so as to pernmit the isolation of one
departrment from anot her or of an earning department from a
spendi ng departnent. Fromthis point of view also, the
cl ai m of bonus was not naintainable.

Sone decisions were brought to our notice in which the
guestion of the paynent of bonus to their enployees by
Electric Supply Companies, not run as a State or rmunicipa
undert aki ng, was considered with reference to the provisions
of the Electricity (Supply) Act, 1948, and one of the points
which fell for consideration there was the interpretation of
clause " XVLI" (2) (b) (xi) of Schedule VI of the Electricity
(Supply) Act,1948. It is not necessary to consider those
decisions in the

(1) [1951] 1 L.L.J 463.
(2) [1955] 1 L.L.J. 154.
(3) [1951] 2 L.L.J. 765.
(4) [1954] 2 L.L.J. 208.
(5) [1953] 2 L.L.J. 520

(6) C A 325 OF 1955, decided on Cctober 11, 1956.

51

present case, because they have no bearing on the questions
whi ch we have to consider in this case.

For the reasons given above, we hold that the Industria
Tribunal came to the correct decision that the respondents
enployed in the electricity departnent of the Bar oda
Muni cipality were not entitled to the bonus clainmed, and the
Labour Appellate Tribunal came to an erroneous deci sion on
that question in its order dated Novenmber 23, 1955. e
accordingly allow the appeal and set aside the order of the
Labour Appellate Tribunal. |In the circunstances of this
case, we direct that the parties will bear their own costs
t hr oughout .

Appeal al | owed.




