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1. Thi s appeal chall enges the judgnment of the Hi gh Court whereby
the conviction of the appellant- Mani for an offence under Section
302 Indian Penal Code, 1860 read with Section 34 as also the

convi ction under Section 201 |.P.C have been confirmed by the High
Court.

2. Oiginally, there were two accused persons, however, accused
No. 2 Moyyasany has been acquitted by the H gh Court. State has

not chall enged the acquittal of accused Myyasany. W have to

t herefore consider only whether the Hi gh Court was justified in
confirmng the conviction of the appellant for the offences stated
above.

3. The prosecution case was that the two accused persons had
mur der ed one deceased Sivakunmar who had strained rel ationship
with Accused No. 2 Myyyasany. The rel ati onshi p was strained on
account of the cattle belonging to the father of the deceased nanely
P. W1 Arunachal am havi ng grazed in.the field belonging to accused
Moyyasany. In fact, both P. W1 Arunachal am and accused
Moyyasany are the real brothers while deceased Sivakumar and
P.W2 Amul nathan were the sons of Arunachalam On account of
the cattle trespass into the field of A 2 Myyasany, there was a
quarrel. This trespass incident, seens to have taken place on
19.9.1996. Since there was an altercation between accused
Moyyasany and his brother in which accused Myyasany had

st abbed on the neck of Arunachal am he (Arunachal am) had reported
the matter to the police.

4, The occurrence in question, according to the prosecution, took
pl ace about two nonths thereafter on 24.11.1996. It seens that
according to the prosecution, P.W1 Arunachal am and deceased

Si vakumar were chatting with the family nmenbers when accused no.

1- Mani cane there and had a cup of coffee with P. W1 Arunachal am

and his famly. Mani is said to have taken Sivakumar to-his house.
This was at about 6.00 p.m. Since Mani did not turn up till 10.00
p.m, P.W1 went to the house of the appellant Mani and found that

bl ood was o0o0zing fromthe house through the water passage

underneat h the door frame. The house was found | ocked. P.W1
Arunachal am t heref ore cane back and he was informed by PW?2

Amul nat han that Sivakumar was found in the conpany of appell ant

Mani and acquitted accused Moyyasany at about 7.00 p.m Though

P. W1 Arunachal am was di sturbed on account of this, he did nothing

and only on the next norning at 6\0220 cl ock he went to the house of the
accused and found trail of blood near the house of Mani and

ultimately fromthat he traced out the body of the deceased which
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was |ying dowmn in the nearby field belonging to one P.W5
Chinnammal. It is then that P.W1 Myyasany rushed to Yercaud
policestation and gave a conplaint. The case was regi stered under
Section 302 |.P.C.

5. During investigation which was done on 25.11.1996 the house

of appellant which was | ocked was broken open by the police and the
house was searched. Sone bl ood stained materials |ike cement

flooring, human hair and bl ood stained brass |ock were seized by

the investigating officer. It was found in the post-nortem exani nation
that the deceased had suffered six injuries on various parts of the
body includi ng the neck and that he had died due to the injuries to the
vital organs and al so due to the henorrhage. The seized materia

was sent for the chenical analysis.

6. The investigating officer came to know that accused appel | ant
had surrendered before the Court. He, therefore, filed an application
for the police custody on 28.11.1996 and ultimately obtained the
sanme on 06.12.1996.  The prosecution further contended that on the
sanme day onthe basis of the discovery statenent nmade by the

accused appel l-ant, blood stained clothes of the accused nanely

M Os 15-17 and bl ood stained Koduval namely MO 18 were

recovered fromthe place pointed out by the accused. The second
accused (Myyasany) was arrested on 08.12.1996 and his bl ood

stai ned clothes were al'so recovered. On the basis of the

i nvestigation, charge sheet cane to be fil ed.

7. As many as 15 w tnesses were exanined. . The accused had
denied their guilt. « The Trial Court concluded that the prosecution
established its case beyond reasonabl e doubt "and convi cted both the
accused of the offences as aforesaid.

8. During the appeal, the Hi gh Court cane to the conclusion that
there was no evidence worth the nane against accused no. 2

Moyyasany. The Hi gh Court further held that the notive attributed
by the prosecution to Myyasany was not established. Thus, the

Hi gh Court held on the basis of the fact that the prosecution had not
pl aced any material to show that subsequent to 19.9.1996, any

i nci dent took place so as to provide notive for murder of the
deceased. The High Court also held that there was no evidence |ed
in to show that appellant Mani and accused no. 2 Myyasamnmy were

the cl ose associates and that accused Myyasany had set up the
present appellant to conmt the nurder of the deceased. Thus, the

Hi gh Court held that there was nothing to |ink the accused

Moyyasany with the crinme particularly because there could be no

noti ve suggested to it. The Hi gh Court al so disbelieved the

di scovery made by accused Moyyyasany of the bl ood stained clothes

on the ground that the discovery was bel ated. For these reasons,
accused Moyyasany was acquitted. However, the Hi gh Court

di sm ssed the appeal in so far as the present appellant is concerned.

9. Chal | engi ng the judgment of the Hi gh Court, learned counse
points out that firstly there could be no notive whatsoever on the part

of the appellant. CQur attention was invited to the finding that there
was no thick relationship between the two accused persons so that

the present appellant could take up the cause of the acquitted

accused Moyyasany and go to the extent of nurdering the

deceased. It is further pointed out that if at all, there was any notive,
it could be on the part of the acquitted accused since it was he who

had fought on 19.9.1996 with the father of the deceased and it was

he who was reported against by P.W1 Arunachal am Learned

Counsel was at pains to point out that the appellant had nothing to do
either in the first incident of the cattle straying into the conplai nant\022s
field or the subsequent altercation between Myyasany and P. W1
Arunachal am wherein P. W1 Arunachal amwas allegedly injured by
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accused Moyyasany. Learned counsel further pointed out that the
theory of last seen together if at all was to be believed, then it applied
with equal force to the second accused also. At any rate, the theory
was unwor kabl e as the exact time of death was not established by

the medi cal evidence. Learned counsel argued that at any rate, this
could not be a clinching circunstance agai nst the appellant
particularly when the second accused was acquitted by the Hi gh

Court.

10. The counsel further urged that the H gh Court erred in relying
upon the discovery evidence as admttedly the so called discovered
articles were found fromthe open ground barely 300 feet away from
the body and that it was nothing but a farce. Learned counse

poi nted out that the investigating officer was bound to know about the
so cal |l ed bl ood stained clothes (Koduval) as those articles were lying
barely within three hundred feet fromthe body. Lastly, |earned
counsel urged that the evidence of discovery could not be held to be
sufficient and could not be relied upon to convict the appellant.

Lear ned counsel ~al so urged that the prosecution had m serably failed
to establi'sh that the all eged house which was visited by P.W1
Arunachal'am at about 10 0\ 022cl ock at night actually bel onged to and
was possessed by the appellant. ~The | earned counsel al so pointed

out that though P.W1 Arunachal am had found the body at night in

the field of P.W5, ~Chinnamal he did not even bother to report the
matter to the police andin fact the First Information Report was
hopel essly del ayed. He pointed out that this delay was al so not

consi dered by the H gh Court.

11. As agai nst this, |earned senior counsel appearing for the State
supported the prosecution and tried to point out that though this was

a case of circunstantial evidence, the prosecution has not only

est abl i shed each circunstance but had al so discharged its burden to
show that the circunstances pointed out only to the guilt of the
appel l ant and al so suggested that he al one and nobody el se was
responsi bl e for the nurder.

12. We have cl osely exanm ned the evidence as al so the origina
records of the matter and we are convinced that the prosecution has
not been able to establish the guilt of the appell ant beyond
reasonabl e doubt and that the High Court as well as the Trial Court
have erred in convicting the accused. Qur reasons are as foll ows :

13. There can be no dispute that deceased Sivakumar had died

hom cidal death. The question is whether the prosecution has been
able to connect the present appellant with the crime? The case
undoubt edl y depends upon circunstantial evidence. It will be
therefore our task to examine all the circunmstances relied upon by the
courts bel ow.

14. Though the Trial Court has discussed nine circunstances, the
H gh Court has not discussed are the circunstances in seriatum

15. The first circunmstance held by the High Court against the
appel l ant is that the Koduval (MO 18) was found with sticking hair

and it is proved that the scalp hair of the deceased was found simlar

to the hair sticking to the Koduval and that M Gs 15, 16 and 17 were

the clothes found with strained blood. 1In our opinion, this

circunstance by itself is of no consequence unless those materia

obj ects are connected with appellant.

16. An interesting statenment was nade by the Hi gh Court

suggesting that if the appellant took the deceased at 6.00 p.m on
24.11.1996 to his house where the deceased was done away with,

the burden shifted on the first accused to show how t he deceased

died in his house. In our opinion, this is not the correct position of
law. In order to hold this circumstance, the Hi gh Court has recorded
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the finding that the house belonged to the present appellant. The
appel l ant had very clearly stated in his exam nati on under Section

313 Cr.P.C. that the house did not belong to his father and that it was
l yi ng vacant and nobody had occupied it. |In our opinion, atleast from
the evidence on record, it cannot be concluded that the house

bel onged to the appellant. There is no evidence worth the name | ead
by the prosecution to suggest the exclusive ownership or the
possessi on of the house belonged to the appellant. Both the courts
have proceeded on the presunption that the house was owned or
possessed exclusively by the appellant. Mch could have been done

to establish its ownership by filing the revenue record of that house.
No such docurentary evidence was coll ected by the prosecution

The High court has not discussed this aspect of exclusive ownership
and possession at all and has proceeded on the presunption that the
house bel onged to and was possessed by the appellant herein

17. The Panch wi tness P. W6 Ganesan, though had referred to the

sai d house as the house of the appellant, has clearly adnmtted in his
cross-exam nation that he did not know as to in whose name stood

the said house. 1t is very significant to note that he has lastly given
the adnission to the effect \023to say that (bl ood stained) that house

is not Mani\022s house and it was built by Mani\022s father, cannot be

obj ected\024. This witness was a Village Adm nistrative O ficer through
whom t he i nvestigating officer could have easily obtained the records

of this house. Unfortunately, that was not done.

18. The only other evidence in this behalf is that of PW14
Karunakaran who was one of the Investigating Oficer. He has never
asserted that the concerned house was appel |l ant\022s house though he,
in his exam nation-in-chief referred to that house as Mani\022s house.
He had to admit in his cross exam nation that he did not interrogate
any other residents residing near Andiamual\022s house. He also had
admitted that he had never questioned the Village Admi nistrative
Oficer as to in whose nane was the said house. Though this

wi tness comonly referred to that house as Mani\022s house, it is
difficult to hold that the prosecution had established the exclusive
owner shi p and possessi on of that house as against the appellant.

19. The Hi gh Court has undoubtedly referred to the witten
statenment filed by the accused under Section 313 Cr.P.C but has

chosen not to discuss the matter further. It is therefore difficult to
hold that the said house where all egedly the blood stains were found
bel onged to the appellant.

20. Sane and simlar is the story regardi ng the alleged di scovery.
Both the witnesses nanmely P.W 8 Dilip Kumar and P. W9

Loganat han had turned hostile. They conpletely disowned the
prosecution case that the appellant was exam ned by the | nspector

and during that exam nation, Mani was enquired and he gave
confessional statenment and that he would show t he hi-dden cl ot hes
which he worn at the tinme of the incident and al so the koduval  which
was used at the tinme of the incident. They only accepted that they
had signed the said statement. Now, when we consider the evidence
regardi ng the discovery, a very inportant circunstance was m ssed

by both the Trial Court as well as by the Hi gh Court about the place
where the articles were found. P.W 15 Govi ndan who was the
Investigating Oficer in respect of this discovery deposed that the
accused Mani had nade vol untary confession statenent which he

had recorded in presence of the two witnesses nanely P.W 8- Dilip
Kumar and Loganat han. W are already seen that both the

wi t nesses had conpl etely di sowned the stouts There is no cross

exam nation worth the name to these wi tnesses by the public
prosecutor. Both these witnesses were chance w tnesses, they being
the regular visitors to the police station, and it appears that they were
nmerely used by the investigating agency. 1In fact, there is no
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expl anati on on how these two w tnesses reached the police station at
all. P.W 15 CGovindan did assert that he recovered one bl ood stained
rose colour full sleeve shirt, blood stained green col oured sweater,

bl ood stained |lungi having green, red and bl ack stripes and one bl ood
stai ned Koduval with human hair produced by the accused at 11.30

a.m near the sloppy rock on the way to Chi nnanmal Coffee Estate in
Sal ai para village. Accordingly, the witness asserts that he recovered
M Cs 15, 16, 17 and 18 under Exhibit P.26 Mahazar. Now,

unfortunately, the H gh Court has nissed a very inportant of

evidence in his cross exanination where the witness very specifically
admtted that the material objects said to have been produced by
Accused No. 1 and Accused No. 2 were recovered about 300 feet

away fromthe dead body of Sivakumar. Now, it is nobody\022s case that
at the tine the discovery was made by accused no. 1, accused no. 2

al so made certain discoveries. Therefore, the w tness was not

certain as to who made the discovery. This is apart fromthe fact that
di scovery adnmittedly was made from 300 feet away fromthe dead

body of  Sivakumar and after Sivakumar\022s body was inspected by
P.W14 as early as on 25.11.1996. It would be inpossible to believe
that the inspector did not search the nearby Spots and that all the
articles would remain in open unguarded till 6th Decenber, 1996

when the di scovery had all egedly been made. This was nothing but a
farce of discovery and coul'd never have been accepted particularly
because all the discovered articles were |ying bare open barely 300
feet away fromthe body of the deceased Sivakumar. Even this

witness had to adnit that he never enquired as to in whose nane the
house of Mani stand. He clainms that P. W14 had done the sane

whereas P.W14 is conpletely silent about such.investigation. It is,
therefore, obvious this discovery could have never been accepted by
both the courts bel ow & both the court have conpletely ignored this
vital adm ssion. It need not be stated that where the discovery of the
rel evant articles have been made from the open ground though under

the bush, that too after nore than 10 days of the incident, such

di scovery woul d be without any credence. It does not stand to any
reasons that the concerned investigating officer did not even bother
to l ook hither and thither when the dead body was found. W are,
therefore, not prepared to accept (such kind of farcical discovery

whi ch has been relied by the courts bel ow wi thout even taking into
consi deration the vital facts which we have shown above.

21. The discovery is a weak kind of evidence and cannot be wholly
relied upon on and conviction in such a serious natter cannot be

based upon the discovery. Once the discovery fails, there would be
literally nothing which woul d support the prosecution case. W have

al ready held that the prosecution has failed to prove that the house
where all eged bl ood stains were found bel onged exclusively or ‘was
possessed exclusively by the appellant, we have further pointed out
that the discovery was absolutely farcical. There is one other very
rel evant factor ignored by both the courts that the prosecution never
nade any attenpts to prove that the cl othes bel onged to the

appel lants. There is literally no evidence to suggest anything to that
effect. Therefore, even if we accept the discovery, it does not take us
anywhere near the crime. Both the Courts bel ow have ignored this

very inportant aspect. Once these two inportant circunstances are

di shelieved, there is nothing which would remain to support the
prosecution theory. W also fail to understand the finding of the Hi gh
Court in respect of the notive. 1In our opinion, there was no notive
what soever nuch | ess entertainable by the present appellant. He

had nothing to do with the straying cattle nor was he a party to
subsequent altercation between P.W1 Arunachal am and the

accused No. 2 Myyasany. Lastly, there is nothing on record to

show that he was a henchman set up to take revenge by accused no.

2 Moyyasany and he was set up by the accused no. 1 to revenge.

We al so did not understand that if there was no notive for

Moyyasany, how could there be any notive entertainable by the
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appel l ant. Therefore, even for that circunstance has to go.

22. Even if we accept that the Koduval and the all eged
clothes, i.e. the material object nos. 15-18 had the bl ood stains that
does not connect the appellant with the crine.

23. The only other circunmstance left with is that Mani called

Si vakurmar at 6 0\ 022cl ock and took himaway in the absence of any

ot her clinching circunstances, this circunstance by itself cannot |ead
to the only conclusion that Mani nurdered Sivakumar. Therefore, we
have to ignore that circunstance.

24. Lastly, the Trial Court has obviously commtted an error in
suggesting that the appellant was abscondi ng and that he was
surrendered before the Court on 06.12.1996. It is mentioned in sub-

para 6 of the judgnent of the Trial Court of para 28. W are afraid
this is a factual mnistake because it has conme in he evidence of the
prosecution witnesses that the accused had surrendered before the
Magi strate much earlier to that , i.e. on the very next day or so and
that it took the investigating officer alnmpst 10 days to obtain his
custody. ' That has clearly cone in the evidence of P.W 14.

25. We are also not inpressed by the evidence of P.W1
Arunachal am who had t hough found the corpse at night or atleast

had realized that sonething unusual had happened, did not bother to

go till next day at 10 0\022cl ock for reporting the matter. W cannot
i gnore the evidence of P.W5 Chinanal in whose field the body was
found. She had specifically claimed that this fact was known to P. W
1 Arunachalam Having seen all the evidence and having consi dered
both the judgnents very carefully, we are of ‘the clear opinion that this
cannot be a case where the prosecution has proved the guilt of the
accused beyond reasonabl e doubts. W would therefore accept the

pl ea of the accused raised by the defence counsel that this is clearly
a case for benefit of doubt. W would therefore chose to grant the
benefit of doubt to the accused holding that the prosecution has not
been able to prove its case beyond the reasonabl e doubt. We
therefore, allow the appeal. Accordingly the appeal is allowed.

| mpugned Judgnents and conviction are set aside.

The accused be set to liberty forthwith unless required in any
ot her case.




