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SANTOSH HEGDE, J.

On a reference nmade under section 10(1)(d) of the
I ndustrial Disputes Act, 1947 (the Act) with reference to the
di scharge from service of Mss Al eyanma Sanuel a typist in
the appellant’s organisation, the Industrial Tribunal held that
the enpl oyee had established that she had worked for 240 days
continuously in the rel evant year, hence her discharge was
illegal and therefore directed her reinstatenent with 50% back
wages.

The case pl eaded on behal f of the discharged enpl oyee

was that she was enployed as a typist from21.1.1987 on a
consol i dat ed wage of Rs.15 per day and continued to work as
such till 14.4.1998 hence she had put in nore than 240 days of
work in 12 nonths preceding the date of her discharge. It is
al l eged that the said discharge or retrenchnent was w thout
conplying with the procedure prescribed under the Standing
Orders of the Conpany.

On behal f of the Managenent it was pleaded that she was
enpl oyed only on a day to day basis dependi ng upon the
requi renent of the day and was not in a continuous
enpl oyment. It was al so pleaded that there was no post
avai l abl e to enploy the said work person on a continuous basis.
The tribunal by its award dated 24.4.1992 accepted the case of
the work-person and hel d that discharging the services of said
M ss Sanmuel as typist was not justified. Hence it directed her
reinstatenment in service we.f. 15.4.1988 and to pay her 50% of
back wages according to the scale. There was al so a direction to
the said work-person to report for duty within the tine
stipulated in the said order

Bei ng aggrieved by the said order of the tribunal the

appel l ant herein preferred a wit petition before the [earned
Singl e Judge of the Hi gh Court of Judicature at Patna in Ranch
whi ch concurred with the finding of the tribunal and di sni ssed
the wit petition. However while confirm ng the order of
reinstatenment it set aside the direction to pay back wages @
50% of the salary |ast drawn. The Managenent filed a Letters
Pat ent Appeal before the Appellate Bench of the said court.
However, the sane was dism ssed and now t he Management is
i n appeal before us.

Fromthe previous orders of this Court it is seen that the

respondent Uni on which represented the work-person was not
served in the normal course hence an application for substituted
service by publication in tw daily newspapers i.e. Hindustan
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Times (for circulation in New Del hi and Ranchi) and a
ver nacul ar newspaper Prabhat (which also has circulation in
Ranchi) was permtted and the appellants having shown proof
of such publication the service to the respondent Union was
held to be sufficient. This appeal is therefore being heard
wi t hout the concerned work person being represented by herself
or by the Union which represented her in the foruns bel ow

The finding arrived at by the tribunal, Single Judge and
the Division Bench is that the work person has put in 240 days
during the rel evant period hence her services could not have
been term nated w thout taking recourse to the procedure laid
down in Chapter 5A of the Standing Orders. This question
being purely a question of fact we do not think that in a petition
under Article 136 we would go into this issue unless of course
we cone to the conclusion that such finding of fact is totally
perverse whi ch ground is not available in this case.

But it is to be noticed that it is not always mandatory for
the courts to-order reinstatenent in cases where there has been
vi ol ati on of section 25F of the Act (5A of the Standing O ders)
whi ch can be substituted for good reasons by awarding
conpensation. In the normal course we would not have
interfered with the order of reinstatenment directed by the
Industrial Court. In this case we think the concerned work-
person is not interested in going back to her duty on terns and
conditions as were applicable to her on the date of her discharge
whi ch according to the record was as a daily wager. Fromthe
material on record and the subnission of the learned counsel for
the appellant it is clear that the enpl oyee has not joined duty as
directed by the Industrial Tribunal probably because she is
ot herwi se settled in sonme other job

Be that as it mamy, non-conpliance of the requirenent of
Chapter 5A of the Standing Orders by the appell ant cannot be
condoned. Therefore in substitution of the order of
reinstatement directed by the Industrial Tribunal as confirmed
by the Hi gh Court bel ow we order that the appellant pay a sum
of Rs. 25,000 as conpensation to the said enpl oyee M'ss
Al eyama Sanuel . This sum shall be personally paid'to her
and to nobody el se. The appellant herein within 30 days from
today will issue a paper publication in the abovenentioned two
newspapers giving the gist of this order calling upon said M ss
Al eyamma Sanuel to cone and coll ect the abovenentioned
sum of Rs. 25,000 personally. The notice so issued will also
contain a clause that if she fails to collect the same within 1
year fromthe date of publication of such notification, she wll
be disentitled to claimit thereafter. The appellant shall file in
this Court copies of the newspaper publications directed to be
i ssued herei nabove.

Wth the above nodifications this appeal is disposed of.




