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ACT:
Claimfor pension-Under Regulation  8(3) of the Punjab
State Public /Service Conmssion (Conditions of
Regul ati ons, 1958 and proviso to sub-section (1) of se
6B of the Himachal Pradesh Legislative Assenbly (Al owances
& Pension of Menbers) Act, 1971

HELD:

%

The appell ant was el ected fromthe Kangra district West
CGeneral Constituency, as a nenber of the Punjab Legislative
Assembly in the elections held in1937 and 1946. By virtue
of section 5 of the Punjab (Provincial Legislature) Oder,
1947, he becane a nenber of the Join Panjab Legislative
Assenbly. He continued to be a nenber of the Joint Punjab
Legi sl ative Assenbly as he had contested election again
after the Assenbly was dissolved in June, 1951. On January
3, 1953, he was appointed a nenber of the Punjab State
Public Service Conmission and retired as such on January 2,
1959.

The district of Kangra was transferred to the new State
of Punjab fornmed under the States Reorganisation Act, 1956,
w. e.f.Novermber 1, 1956. Thereafter, the Kangra district was
added to the Union Territory of H machal Pradesh we.f.
Novenber 1, 1966. Hi machal Pradesh was established as a
State w.e.f. January 25, 1971, and the Kangra Wst Cenera
Constituency from which the appellant had been elected al
al ong, stood transferred to the State of H machal Pradesh,
and he was deened to have been elected to the Legislative
Assenmbly of Hi machal Pradesh-under the provisions of the
State of H machal Pradesh Act, 1970.

The appel l ant nmde representations both to the Chief
M nisters of Punjab and H nachal Pradesh for the grant of
pensionary benefits to himeither as a nenber of the Punjab
State Public Service Conm ssion or as a nenber of the State
Legi sl ative Assenbly. The State CGovernment of Punjab replied
that the appellant could not be granted pension as a retired
nenber of the Punjab State Public Service Conm ssion. The
State government of Hi machal Pradesh replied that the
appel l ant was not eligible to pension under the provisions
of the State of H machal Pradesh Act.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 12

1035

The appellant then noved the Hi gh Court of Punjab and
Haryana for relief by a Wit Petition. The Hi gh Court partly
allowed the wit petition and ordained the State government
of Punjab to pay a nmonthly pension (of Rs.400 to the
appel lant as a retired nenber of the Punjab State Public
Servi ce Conmi ssion, wunder Regulation 8(3) of the Punjab
State Public Service Conmission (conditions of service)
Regul ations, 1958, with effect from August 10, 1972-the date
when the said provision was introduced. The appellant’s
claimfor pension we.f. January 2, 1959-the date of his
retirement-was disallowed. H s claimfor pension as a nenber
of the State Assenbly under the provisions of the H nacha
Pradesh Legislative Assenbly (A lowances and Pension of
Menbers) Act, 1971, was also disallowed on the ground that
no part of the cause of action against the State of H macha
Pradesh arose within the territorial jurisdiction of the
H gh Court of Punjab -~ & Haryana wunder Article 226 of the
Constitution. ~ The ~appellant —appealed to this Court by
Speci al  Leave agai nst the order of the H gh Court.

Di smi-ssing the appeal, the Court,

N

HELD: 1. It is extrenely doubtful whether the appellant
can claim pension as a nenber of the State Legislative
Assenbly from the State of Punjab in view of the
constitutional changes brought about. The Kangra West
CGeneral Constituency from which the appell ant was el ected to
the Punjab Legislative Assenbly and later ‘to the Joint
Punj ab Legi sl ative Assenbly, is by reason of sub-section (2)
of Section 10 of the State -of H nmachal Pradesh Act, 1970,
deened to be a constituency of the Legislative Assenbly of
the State of H nachal Pradesh. The liability to pay pension
to a nenber of the State Legislative Assenbly elected froma
constituency which now forns part of the Legislative
Assenbly of the Hi machal Pradesh, cannot possibly be saddl ed
on the State of Punjab.[1043D F]

2. As regards the Iliability of the State of H nacha
Pradesh to pay pension to the ‘appellant under section 6B
(1), read with the second proviso, of the H nachal Pradesh
Act, the High Court has rightly declined to grant relief as
no part of the cause of action arose within its territoria
jurisdiction under Art. 226 of the Constitution; the
H machal Pradesh Act is operative within the territories of
the State of Hi machal Pradesh. No interference wth the
judgrment of the High Court, dismissing the Wit Petition
against the State of H machal Pradesh is called for. [1043F-
g

3. The claimof the appellant that he was entitled to
pension, as a
1036
retired menber of the Public Service Commission, from
January 2, 1959-the date of his superannuation-and not
August 10, 1972-the date when Regul ati on 8(3) of the Punjab
State Public Service Conmission (Conditions of Service)
Regul ati ons, was introduced, cannot be accepted. [1044G H]

OBSERVATI ON:  The appel | ant clearly answer s t he
description of a Menmber as defined in section 2(c) of the
State of H machal Pradesh Act. Adnmittedly, he had
conti nuously been a Menber of the State Legislative
Assenmbly, representing the Kangra West General Constituency
fromthe vyear 1937 to January 2, 1953, on which date he
resigned his nenbership from the Joint Punjab Legislative
Assenbly to assune the office of a Menber of the Punjab
State Public Service Commission. Thus, the appellant had
been a nenber of the State Legislative Assenbly for a period
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of about 16 years, and his case appears to be covered by
section 6B (1)(a) and (e) of the State of H nachal Pradesh
Act, read wth its second proviso. There is no provision in
the Hi machal Pradesh Act which disentitles a nenber to the
benefit of the period during which he was a nenber of the
State Legislative Assenbly prior to the partition of the
country. In accordance with the view taken by this Court in
D.S. Nakara & Ors. v. Union of India, [1983] 2 SCR 165-the
appel lant would prina facie be entitled to the benefit of
section 6B (1) read with the second proviso of the Hi macha
Pradesh Act. In view of this position, the appellant is at
liberty to nove the State Governnent of Hi machal Pradesh
afresh for the grant of pension under section 6B(1) of the
H machal Pradesh Act, read with the second proviso, failing
which, he may file a petition in the H nachal Pradesh High
Court under Art. 226 of the  Constitution for the grant of
appropriate wit or direction. [1044B-F]

The State of Maharashtra, v. The Central Provinces
Manganese Ore Co. Ltd., [1977] 1 SCR 1002; Firm AT.B
Mehtab Majid & Co. v. State of Madras, [1963] Suppl. 2 SCR
435; Koteshwar Vittal Kamath v. K = Rangappa Balica & Co.,
[1969] 3 SCR 40, and Halsbury’'s Laws of England, 3rd
Edition, vol 36,p. 474, referred to.

JUDGVENT:

ClVIL APPELLATE' JURI SDICTION.- Civil Appeal No. 3006 of
1987.

Fromthe Judgnment and Order dated 31.5.1984 of the
Punj ab and Haryana H gh Court in C. WP. No. 5440 of 1982.

M R Sharna, R S. Yadav and H M _Singh for the
Appel | ant .
1037

R S. Sodhi, for the Respondents.

The Judgrment of the Court was delivered by

SEN, J. This appeal by special |eave directed against
the judgnent and order of the Punjab & Haryana H gh Court
dated May 31, 1984, raises a question of sone inportance. By
the judgnent, a learned Single Judge (Tiwana, J.) party
allowed the wit petition filed by the appellant and
ordai ned the State Government of Punjab to pay a pension of
Rs. 400 per nmensemto the appellant as a retired Menber of
the Punjab State Public Service Comm ssion under Regul ation
8(3) of the Punjab State Public Servi ce Comi ssion
(Conditions of Service) Regulations, 1958 w. e.f. August 10,
1972, the date when the said provision was first introduced.
While disallowing his claimfor paynment of such pension from
January 2, 1959 i.e. fromthe date of his retirenent, the
| earned Single Judge disallowed the appellant’s claimfor
pension as a Menber of the State Legislative Assenbly under
the proviso to sub-s. (1) of s. 6B of the Hi machal Pradesh
Legi sl ative Assenmbly (Allowances & Pension of Menbers) Act,
1971 on the ground that no part of the cause of action
against the State of Hinmachal Pradesh arose within the
territorial jurisdiction of the H gh Court under Art. 226 of
the Constitution.

The facts. The appellant herein Bhagat Ram Sharnma, has
had a very distinguished record of public service. In 1937,
he was enrolled as an Advocate at Dharanshala and in that
year he contested the general elections to the Punjab
Legi sl ative Assenbly as an independent candidate fromthe
Kangra West Gener al Consti tuency. He was returned
successfully and later joined the Indian National Congress.
After the outbreak of the second world war, the Assenbly had
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alonger Ilife than its nornal tenure and it was not till
1946 that fresh elections were held. The appellant contested
the election from the sanme constituency and was again
returned as the successful candidate to the new y-el ected
Assenbly. Before the expiry of the normal terns of that
Assenmbly the partition of the country having taken place,
the appellant by virtue of s. 5 of the Punjab (Provincia
Legi sl atures) Order, 1947 issued under s. 9 of the India
| ndependence Act, 1947, becane a Menber of the Joint Punjab
Legi sl ative Assenbly. On July 17, 1948 the appellant was
appointed to be Parlianmentary Secretary. This Assenbly was
di ssol ved on June 19, 1951 and reconstituted on May 3, 1952.
Prior to its dissolution, the appellant resigned fromthe
post of Parlianentary Secretary on March, 29, 1951 and
contested elections tothe reconstituted Assenbly and was
el ected as a Menber.

1038
He continued to be a Menber of the Joint Punjab Legislative
Assenbly till ~ January 2, 1953 when, according to him he

resi gned the Menbership of the Assenbly as directed by the
Congress Hi.gh Command to becone a Menber of the Punjab State
Public Service Comm ssion ~w.e.f. January 3, 1953. He
continued to be such Menber of the Public Service Comm ssion
for a period of six years i.e. till January 2, 1959,the date
of his superannuation

As from the appoi nt ed day under t he St ates
Reor gani sation Act, 1956 i.e. Novenber 1, 1956, the district
of Kangra was transferred to the new State of Punjab. By
virtue of «cl.(a) of 'sub-s. (1) of s. 5 of the Punjab
Reor gani sati on Act, 1966, on and fromthe appointed day i.e.
Novermber 1, 1966, the district of Kangra was added to the
Union Territory of H machal Pradesh. The State of H macha
Pradesh was established under the State of H machal Pradesh
Act, 1970 w.e.f. January 25, 1971, the appointed day. Sub-s.
(2) of s. 10 of the Act provides that the territoria
constituencies of the existing Union Territory of H macha
Pradesh shall be deemed to be the constituencies/ of the
Legi sl ative Assenbly of the State of Hi nmachal Pradesh. Sub-
s. (3) thereof provides that every sitting Menber ~of the
Legi sl ati ve Assenbly of the existing Union - Territory of
H machal Pradesh representing a territorial constituency
whi ch, on the appointed day, by virtue of the provisions of
sub-s. (2), becones a constituency of the State of Hinmacha
Pradesh, shall be deemed to have been el ected under Art. 170
to the Legislative Assenbly of State of H nachal Pradesh
fromthat constituency. As a result of these constitutiona
changes, the Kangra West CGeneral Constituency is a
constituency of the Legislative Assenbly of ‘the State of
H machal Pradesh.

At the time when the appellant was elected to the
Punj ab Legislative Assenbly from the Kangra West  CGenera
Constituency in the year 1937, no nonthly allowance or
pensi on was payable to the Menbers of the Legislative
Assenmbly. Simlarly, when the appellant was appointed to be
a Menber of the Punjab State Public Service Conmi ssion
there was no provision for grant of pension to a Menber of
the Public Service Commission, who at the date of his
appoi ntnent was not in the service of the Central or a State
CGovernment. However, with the passage of tine, two inportant
changes were brought about wth respect to pensionary
benefits. The H machal Pr adesh Legi sl ative Assenbl y
(Al'l onances & Pension of Menbers) Act, 1971 (' H nacha
Pradesh Act’ for short) was brought into force we.f.
January 25, 1971. The expression 'Menber’'is defined in s.
2(c) to nean a nmenber of the Assenmbly, other than a
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M ni ster, Deputy M nister, Speaker or Deputy
1039
Speaker. Section 6B was inserted by the H machal Pradesh
Legi sl ative Assenbly (Al lowances of Menbers) (Arendnent)
Act, 1976 and consequential changes were brought about. The
Act was first intituled as the Hi nachal Pradesh Legislative
Assenbly (Al l owances of Menbers) Act, 1971 and wth the
amendnment of 1976, was changed to the H machal Pradesh
Legi sl ati ve Assenbly (Al owances & Pension of Menbers) Act,
1971 by introduction of the words 'all owances and pension’
Sub-s. (1) of s. 6B of the Act, insofar as relevant,
provi des:
"6B. Pension. (1) There shall be paid a pension of
Rs. 300 per nmensemto every person who has served
for a periodof not |less than five years whether
conti nuous or not as-
(a) a nenber of Assenbly; or
* k% * k% * k% * k%
(e)partlyas a nenber of the Assenbly and partly
as a menber of the Legi sl ative Assenbl y
............... of the “erstwhile State of Punjab
as the case nmy be;"

The second provi so reads:

"Provided further that where any person has served
as aforesaid for a period exceeding five years,
there shall’ be paid to himan additional pension
of Rs. 50 per nensemfor every year in excess of
five, so, 'however, that “in no case the pension
payabl e to such person shall exceed  Rs.500 per
mensem "

Simlarly, the Punjab Legislative Assenbly enacted the
Punjab State Legi sl ature Menbers (Pension & ' Medica
Facilities Regulation) Act, 1977 to provide for pension and
nedi cal facilities to persons who had “been Menbers of the
Punj ab Legislative Assenbly. The expression ’'nenber’ as
defined in s. 2 of the Act unless the context otherw se
requires, neans a person who, after the commencenent of the
Constitution of |India, has been a Menber of (i) the Punjab
Legi sl ative Assenbly; or (i) the Punjab Legislative
Council; or (iii) the Legislative Assenbly of the erstwhile
State of Patiala and East Punjab States Union; or (iv)
partly as a Menber of one and partly as a Menber of the
other. It would be seen that in the corresponding definition
of "member’ ins. 2(c) of the H machal Pradesh Act, the
words ’after the comencenent of the ~Constitution of
I ndia’ are not there.But that
1040
should not make any difference in principle 'las to the
liability of the State of Punjab under s. 3(1) of the Act,
if at all applicable. Section 3(1) reads as foll ows:

"3.(1) From the date of comencenent of “‘this Act,
there shall be paid to every person who has served
as a nmenber for a period of five years, whether
continuous or not, a pension of three hundred
rupees per mensem

Provided that where any person has served as
aforesaid for a period exceeding five years, there
shall be paid to himan additional pension of
fifty rupees per nmensem for every year in excess
of five, so, however, that in no case pension
payable to such person shall exceed five hundred
rupees per nmensem”"

After the conclusion of the hearing, we find that the
amount  of pension payable to a Menber of the State
Legi sl ative Assenbly has been increased both in the State of
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H machal Pradesh as well as in the State of Punjab. By the
H machal Pradesh Legislative Assenbly (Al owances & Pension
of Menbers) (Anendnent) Act, 1986, the minimum pension as
provided by s. 6B has been raised to Rs. 500 and the maxi mum
pension as specified in the second proviso thereto from Rs.

500 to Rs. 1000. The Punjab Legislative Assenbly has enacted
the Punjab State Legislature Menbers (Pension and Medica

Facilities Regulation) (Anendnent) Act, 1986 and by a new
sub-s. (1B) the pension of Rs. 300 as specified in s. 3(1),
has been enhanced to Rs. 500 and the maxi num pensi on of Rs.
500 as specified in the proviso, enhanced to Rs. 1000.

There was also a change in the Punjab State Public
Servi ce Conmi ssion (Conditions of Service) Regul ati ons, 1958
whi ch were brought on the statute book on March 10, 1958.
But the Regulations by a deening clause in Regulation 1(2)
were brought into force we.f. Novenber 1, 1956. To begin
wi th, pensionary benefits were conferred by Regul ation 8(1)
upon a  Menber who at the date of his appointment was in the
service of the Central or a State Governnent. Later on, it
was realised that a person who was not in Government service
on the date of his appointment as such Menber shoul d al so be
ext ended the pensionary benefits. To achieve this end, the
Regul ati ons were amended by an order dated August 10, 1972
i ssued by the Governor ~of Punjab in exercise of the powers
under Art. 318 of / the Constitution and all other powers
enabling himin that behal f. dauses (2) and (3) of
1041
the Punjab State Public Service Comm ssion (Conditions of
Service) (First Anmendnent) Regulations, 1972 were in these
terms:

"(2) In-the Punjab State Public Service
Conmi ssi on (Condi tions of Servi ce)
Regul ati ons, 1958 (hereinafter referred to as
the said regulations), for regulation 8, the
followi ng regulation shall be substituted,
nanel y: -
8(1) In the case of Menber who at the date of
his appointment was in the service of the
Central or a State CGovernnent, -service as
Menber shall count for  pension under the
rules applicable to the Service to which such
Menber belonged ...........: "
"3(i). A Menber, who at the date of his
appoi ntnent as such was not in the service of the
Central or a State Government- shall, on his
ceasing to hold office as such Menber, be paid a
pensi on of four hundred rupees per nonth;
Provided that no such pension shall be payable to
a Menber:
(a) unless he has conpleted not |ess/ than
three years of service for pension- as such

Menber; or
* k% * k% * k% * Kk k1
It appears that the appellant made representati ons both
tothe Chief Mnister of Punjab as well as to the Chief

M nister of Hinmachal Pradesh in the natter of grant of
pensionary benefits to him either as a Menber of the State
Legi sl ative Assenbly or as a Menber of the Punjab State
Public Service Comm ssion, but in vain. The State Governnent
of Punjab by letter dated August 30, 1982 regretted that the
appel l ant could not be granted pension as a retired Menber
of the Punjab State Public Service Comm ssion on the basis
of Regulation 8(3) introduced by way of anmendnent on August
10, 1972 i.e. long after he had ceased to hold office as
such Member. It was pointed out that the amendnent made in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

1972 was not given any retrospective effect. The State
CGovernment of Hi machal Pradesh by letter of the Secretary to
the Hi machal Pradesh Vidhan Sabha dated October 26, 1982
intimted the decision of the State Governnent that he was
not

1042

eligible to the grant of pension under s. 6B of the H nacha
Pradesh Act. For the redressal of his grievances, the
appel | ant approached the Hi gh Court under Art. 226 of the
Constitution.

As already adunbrated, the |I|earned Single Judge has
partly all owed the wit petition directing the State
Government of Punjab to  pay a pension of Rs.400 per nensem
to the appellant w e.f.  August 10, 1972 i.e. the date on
whi ch Regul ation 8(3) was brought into force. He however
repelled his claimfor paynent of such pension as such
Menber from January 2, 1959, the date of his retirenent, on
the ground that in the absence of any provision giving to it
a retrospective effect, Regulation 8(3) nerely because it
had been ' 'substituted” could not be treated to rel ate back
to the appointed day i.e. Novenber 1, 1956. He al so declined
to grant any relief against the State of Hi machal Pradesh
based upon s. 6B of ‘the H machal Pradesh Act on the ground
that no part of the cause of action arose wthin the
territorial jurisdiction of the H gh Court under Art. 226 of
the Constitution. Hence this appeal by special |eave.

During the course of the arguments, |earned counsel for
the appellant was fair enough to accept that the appell ant
could not, in any event, claimunore than one set of pension
of Rs.500 per nensem either ~as a nenber of the State
Legi slative Assenbly or as a retired Menber of the Punjab
State Public Service Conmission. The  Hi gh  Court. having
partly allowed the wit petition and directed paynent of
Rs. 400 per nmensemto the appellant under Regul ation 8(3) of
the Regulations as a retired Menber ~of the Public Service
Conmi ssion w.e.f. August 10, 1972, the controversy i s now
limted to the paynent of Rs.100 nore and the period for
whi ch such pension could be cl ai ned.

The submi ssion on behal f of the appellant before us, as
was in the H gh Court, is that the appellant was entitled to
recei ve pension of Rs.500 per mensem as a Menber of the
State Legislative Assenbly under s. 6B(1) of the Act read
with the second proviso thereto fromthe State of Himachal
Pradesh and that Regulation 8(3)(i) of the Punjab State
Public Service Conmi ssi on (Condi tions of Servi ce)
Regul ati ons, 1958 having been 'substituted by an order of
the Governor wunder Art. 318 of the Constitution, nust be
deened to have come into effect from Novenber 1, 1956, the
appoi nted day, and therefore the appellant was upon / that
basis entitled to draw pension of Rs.400 per nensemfromthe
State of Punjab as a Menber of the Punjab State Public
Service Commission we.f. January 2, 1959, the date of his

superannuation. During the course of the argunents, it
transpired that
1043

the Punjab Legislative Assenbly had al so enacted t he Punjab
State Legislature Menbers (Pension & Medical Facilities
Regul ation) Act, 1977 to provide for pension and nedica
facilities to persons who had been Menbers of the Punjab
Legi sl ative Assenmbly. That being so, the response of the
| earned counsel to this was that the appellant was in any
view entitled to receive pension of Rs.500 per nensemas a
Menber of State Legislative Assenbly either fromthe State
of Hi machal Pradesh or the State of Punjab. The nmatter is
not so sinple. The question still remains whether the
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appellant can claim pension as a Mnber of the State
Legi sl ative Assenbly against the State of Punjab under s.
3(1) of the Punjab Act.

We shall first deal wth the question of paynment of
pension to the appellant as a Menber of the State
Legi sl ative Assenmbly. As regards the liability of the State
of Punjab to pay such pension to the appellant under s. 3(1)
read with the proviso of the Punjab Act, we find that the
appel lant has laid no foundation for any such claimin the
wit petition. There is no such point taken in the specia
| eave petition as well. It is extrenely doubtful whether the
appel l ant can claimpension as a Menber of this State
Legi sl ative Assenbly fromthe State of Punjab in view of the
constitutional changes brought about. The Kangra West
CGeneral Constituency from which the appellant was el ected to
the Punjab Legislative Assenbly and later to the Joint
Punj ab Legislative Assenbly, is by reason of sub-s. (2) of
s. 10 of the State of H nmachal Pradesh Act, 1970 deened to
be a constituency of the Legislative Assenbly of the State
of Hi machal -~ Pradesh. The liability to pay pension to a
Menber of the State Legislative Assenbly elected from a
constituency which now forns part of the Legislative
Assenbly of Hi machal “Pradesh, cannot possibly be saddl ed on
the State of Punjab. As regards the liability of the State
of Hi machal Pradesh to pay pension to the appellant under s.
6B(1) read with the second proviso of the H nachal Pradesh
Act, the learned Single Judge has in our view rightly
declined to grant any such relief inasnmuch as no part of the
cause of action arose within theterritorial jurisdiction of
the H gh Court under Art. 226 of the Constitution. It is
needless to stress that the H nmachal~ Pradesh Act is
operative within the territories of that State. No exception
can be taken to the view expressed by the |earned Single
Judge and we affirm the same. No interference wth the
judgrment of the High Court dismssing the wit petition
against the State of Hi nachal Pradesh is therefore called
for.

It appears that the State Governnent of  H nmacha
Pradesh repudiated the claimof the appellant to pension as
a Menmber of the
1044
State Legislative Assenbly under s. 6B(1) read wth the
second proviso on the ground that the period during which he
was a Menber of the Punjab Legislative Assenbly and the
Joint Punjab Legislative Assenbly prior to the partition of
the country i.e. prior to August 15, 1947 when the Domi ni on
of India cane into existence under the India |Independence
Act, 1947, <could not be counted for purposes of. his
entitlenent to pension under s. 6B of the Act, which appears
to be prima facie erroneous. The appellant clearly answers
the description of a Menber as defined in s. 2(c¢c) of the
Act. Admittedly, the appellant had continuously 'been a
Menber of the State Legislative Assenbly representing the
Kangra West General Constituency from the year 1937 to
January, 2, 1953, on which date he resigned his Menbership
fromthe Joint Punjab Legislative Assenbly to assune the
office of a Menber of the Pubjab State Public Service
Conmi ssion. Thus, the appellant had been a Menber of the
State Legislative Assenbly for a period of nearly 16 years
and his case appears to be covered by s.6B(1)(a) and (e) of
the Act read with the second proviso. There is no provision
in the H machal Pradesh Act which disentitles a Menmber to
the benefit of the period during which he was a Menber of
the State Legislative Assenbly prior to the partition of the
country. According to the viewtaken by this Court in D. S
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Nakara & O's. v. Union of India, [1983] 2 SCR 165 the
appel l ant woul d prima facie be entitled to the benefit of s.
6B(1) read with the second proviso of the H nachal Pradesh
Act. Inasnmuch as the State of Hi machal Pradesh has chosen
not to enter appearance in these proceedings, we refrain
fromexpressing any final opinion on the question
In view of the foregoing, the appellant is at liberty
to nove the State CGovernnent of H machal Pradesh afresh for
grant of pension under s. 6B(1) of the Act read with the
second proviso, failing which he may file a petition in the
H machal Pradesh H gh Court under Art. 226 of the
Constitution for grant of an appropriate wit or direction
That takes us to the next and |ast contention of the
appel l ant that Regulation 8(3) of the Regulations having
been ’'substituted” by cl. (3) of the Punjab State Public
Servi ce Conmm ssion (Conditions of Service) (First Anendnent)
Regul ati ons, 1972 must be read along wth Regulation 1(2)
and therefore deenmed to have conme into force on Novenber 1
1956, the appointed day, and consequently, the appellant was
entitled to pension as a retired Menber of the Public
Service Commission from January 2,1959, the date of his
superannuati on, and not August 10, 1972, the date when the
amendment cane into effect. W are affraid, we are unable to
accept this contention.
1045
In order to appreciate the point’ involved, we my
reproduce the operative part of the order dated August 10,
1972 issued by the Governor of Punjab under Art. 318 of the
Constitution bringing about a change in the | aw, which reads
as follows:
"I'n exercise of the powers conferred by Article
318 of the Constitution of India and all other
powers enabling himin that behalf, the Governor
of Punjab is pleased to make the follow ng
Regul ations further to anend the Punjab State
Public Service Conm ssion (Conditions of Service)
Regul ati ons, 1958, nanely:"
cl ose | ook at the aforesaid order manifests an
intention to enact a regulation to further ~anmend the
Regul ations. It would be noticed that the new Regulation
8(1) has been ’'substituted for the old Regulation 8(1) and
both deal wth pensionary benefits to a Menber who at the
date of his appointnment as such Menber was in the service of
the Central or a State CGovernnment. In contrast, Regul ation
8(3) is a ’'newy-added provision conferring  pensionary
benefits on a person who at the date of his appoi ntnent was
not in Government service. It may be recalled that while
pensi onary benefits wunder Regulation 8(1) were conferred
upon a person who at the date of his appointnent as a Menber
was in the service of the Central or a State Governnment, and
his service as such Menber was to count for pension under
the rules applicable to the service to which he belonged,
there was no corresponding provision for conferral of
pensi onary benefits on a person who at the date of his
appoi ntnent as such Menber was not in the service of the
Central or a State Governnent. The new y-added provision
contained in Regulation 8(3) is therefore a renedial neasure
to renove the anonmaly then existing. Regulation 8(3) being a
renmedi al measure, nust receive a beneficial construction and
if it is capable of two interpretations, the Courts nust
prefer that construction which permts the beneficent
purpose behind it. Wien |anguage of a statute is free from
anmbiguity, no duty is cast upon the Court to do anything
nore than to give effect to the word or words used. W do
not mean to say that there mght not be sonething in the
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context of an Act of Parlianent, or to be collected fromits
| anguage, which mght give to words prinma facie prospective
a larger operation, but that ought not to receive a |arger
operation unless you find some reason for giving it. Now, it
would be seen that «cl.(5) simlarly ’'substituted new
Regul ation 6(1) dealing with the salary and allowances
payable to the Chairman and other Menbers of the Public
Servi ce Conmmi ssion, and underneath appears the follow ng:
1046
"Not wi t hst andi ng anyt hi ng cont ai ned in t he
Regul ations, clause (i) of the proviso to sub-
regul ation (1) shall be deened to have cone into
effect from1. 11, 1956."
Not hi ng prevented the Governor while issuing the aforesaid
order dated August 10, 1972 from naking a similar provision
with regard to the new y-added Regulations 8(3). It is
therefore mani fest ~ that the new y-added Regul ation 8(3), in
the absence of any provision giving it a retrospective
operation, cannot prima facie bear a greater retroactive
ef fect thanintended.
It is a mtter of legislative practice to provide while
enacting an anending |law, that an existing provision shal
be deleted and a new provision substituted. Such del etion
has the effect of ‘repeal of the existing provision. Such a
law nmay also provide for the introduction of a new
provision. There is no real distinction between 'repeal’ and
an "amendnent’. In Sutherland' s Statutory Construction, 3rd
edn., vol. 1 at p. 477, the |learned author nakes the
foll owi ng statement of |aw
"The distinction between repeal and anendment as
these terns are used by the Courts, is arbitrary.
Naturally the use of these terns by the Court is
based largely on how _the Legislatures have
devel oped and applied these terns in labelling
their enactnments. Whena section is being added to
an Act or a provision added to a section, the
Legi sl atures commonly entitle the Act as an
amendnment .... Wen a provision is withdrawn from
a section, the Legislatures call the Act an
amendnent, particularly when a provision. is added
to replace the one wi thdrawn. However, when _an
entire Act or section is abrogated and no  new
section is added to replace it, Legislatures |ebe
the Act acconplishing this result a repeal. Thus
as used by the Legislatures, anendrment and repea
may differ in Kkind-addition as  opposed to
wi t hdrawal or only in degree-abrogati on of part of
a section as opposed to abrogation of a whole
section or Act; or nore comonly, in both kind and
degree-addition of a provision to a section to
repl ace a provision being abrogated as opposed by
abrogation of a whole section of an Act. This
arbitrary distinction has been followed by the
Courts, and they have devel oped separate rules of
construction for each. However, t hey have
recogni sed that frequently an Act purporting to be
an anendnment has the same qualitative effect as a
repeal -t he abrogation of an

1047
existing statutory provision-and have therefore
applied the term’inplied repeal’ and the rules of
construction applicable to repeals to such
amendnents. "

Anmendnent is, in fact, a wider termand it includes
abrogation or deletion of a provision in an existing
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statute. If the anendnent of an existing lawis snall, the
Act professes to anend; if it is extensive, it repeals a | aw
and re-enacts it. An amendment of substantive law is not
retrospective unless expressly laid down or by necessary
i mplication inferred.
For the sake of conpleteness, we wish to add that the
nere use of the word 'substitution’ does not inply that
Regul ation 8(3) nmust relate back to Novermber 1, 1956, the
appoi nted day. The problemusually arises in case of repea
by substitution. In the case of executive instructions, the
bare issue of a fresh instrument on the sane subject would
replace a previous instrunent. But in the case of a
| egi sl ative enactnment, there would be no repeal of an
existing law unless the substituting act or provision has
been validly enacted with all the required fornmalities. In
State of Maharashtra v. The Central Provinces Manganese Ore
Co. Ltd., [1977] 1 SCR 1002 a three Judges Bench repelled
the argunent that since the word ’'substituted” was used in
the Anending Act of 1949. It necessarily followed that the
process enbraces two distinct steps, one of repeal and
another of a fresh enactnent. ~In ‘that case, the whole
legislative process termed ' substitution” proved to be
abortive inasmuch the Amending Act did not receive the
assent of the Governor GCeneral wunder s. 107 of the
Government of India “Act, 1935 and was thus void and
i noperative. Distinguishing the two earlier decisions is
FirmA T.B. Mhtab Mapjid & Co. v. State of Mdras, [1963]
Suppl. 2 SCR 435 and Koteshwar Vittal Kamath v. K Rangappa
Balica & Co. [1969]3 SCR 40 the Court observed that the nmere
use of the word ’'substituted ~ does not ipso. facto or
automatically repeal a provision wuntil the provision which
isto take its place is constitutionally pernissible and
legally effective. It relied upon the follow ng principle of
construction stated in Hal sbury’s Laws of England, 3rd edn.
Vol . 36. p. 474:
"Where an Act passed after 1850 repeals wholly or
partially any forner  enactnent and substitutes
provi sion for the enactnent repeal ed, the repeal ed
enactnment remains in force wuntil the substituted
provi sions come into operation.”

1048

And observed
"W do not think that the word substitution
necessarily or al ways connotes two severable
steps, that is to say, one of repeal and another
of a fresh enactnment even if it inplies two steps.
I ndeed, the nat ur al meani ng of t he wor d
"substitution" is to indicate that  the process
cannot be split up into two pieces like this. If
the process described as substitution fails, /it is
totally ineffective so as to | eave intact what was
sought to be displaced. That seens to us to be the
ordinary and natural meaning of the words "shal
be substituted ."

The underlying fallacy of the argunent is that lies in
the assunption that Regulation 8(3) had been ’'substituted
What had been substituted is the new Regulation 8(1), and
Regul ation 8(3) is new yadded by way of anmendnent to renove
an exi sting anomaly.

We therefore find no justification to interfere with
the judgnent of the Hi gh Court. The appeal mnust accordingly
fail and is disnmissed. There shall be no order as to costs.
S. L. Appeal dism ssed.
1049
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