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Thi s appeal by special |eave is directed agai nst the judgnent
and order of the H gh Court of Punjab and Haryana, Chandi garh
dated 24th January, 2001 -in LPA No. 216 of 2001 whereby the
appel | ate Bench di sm ssed the appeal preferred by the appell ants-
Uni on of India and others uphol ding the claimof the respondent to
di sability pension under Regulation 53 of the Pension Regul ations.
Earlier a | earned Single Judge of the Hi gh Court had all owed the
wit petition of the respondent herein uphol ding his claimfor
di sability pension under the aforesaid Regulation 53 as al so under
Rule 4 of the Entitlenent Rules for Casualty Pensioners Awards,
1982 (hereinafter referred to as "the Entitlenment Rules’). The
| earned Judge accordingly directed the appellants to rel ease the
disability pension of the respondent according to Rul es and
Regul at i ons.

The facts of the case are that the respondent was
conmi ssioned in the Indian Army iin May, 1964. He served the
Indian Arny for many years and ultimately superannuated from
service on 31st August, 1994 hol di ng the rank of Lieutenant

Col onel . The respondent suffered a heart attack on 11th August,
1994 and had to undergo a bye-pass surgery: He al so suffered
from Open Angle d aucoma in both eyes. 1In these circunstances,

on 3rd Septenber, 1997 he clained disability pension which was
rejected by the appellants conmpelling himto file a wit petition
before the Hi gh Court for a direction to the appellants to pay him
in addition to his service pension, disability pension to which he
claimed to be entitled in accordance with the Rules. It is also not
in dispute that the respondent was exam ned by a Medical Board

consi sting of three nenbers on 31st August, 1994. The Board

found that the respondent had suffered disability to the extent of
60% on account of (1) IHD (Angina Pectoris) (40% and (2)

Primary Open Angle @ aucoma in both eyes (20%. The Medica

Board was al so of the opinion that neither of these di seases were
either attributable to or aggravated by military service and that the
di seases were constitutional in nature.

Regul ati on 53 of the Regul ations provides as follows : -

"Officers conpulsorily retired on account of age or
on conpl etion of tenure.

53. An officer conpulsorily retired on account
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of age or on conpletion of tenure, if suffering on
retirement froma disability attributable to or
aggravated by military service and recorded by
service nmedical authority may at the discretion of
the President, be granted in addition to retiring
pensi on adm ssible, a disability elenent as if

he/ she had been retired on account of disability,
according to accepted degree of disablenment at the
time of retirement."

Rule 4 of the Entitlenent Rules reads as follows :-

"4. Invaliding fromservice is a necessary
conditioon for grant of disability pension. An

i ndi vi dual’ who, at the time of his rel ease under the
Rel ease Regul ations, is in alower nedica
category than that in which he was recruited wll
be treated as invalidated fromservice. JCJOOR
and equivalents in other services who are pl aced
permanently in a medical category other than 'A
and are di scharged because no alternative

enpl oyment suitable to their | ow nedical category
can be provided, as well as those who havi ng been
retained in alternative enpl oynment but are

di scharged before the conpletionof their
engagenment will be deened to have been invalided
out of service."

The | earned Single Judge who heard the wit petition
accepted the contention of the respondent that apart from
Regul ation 53, under Rule 4 of the Entitlenent Rules, an
i ndi vidual, who at the time of his rel ease under the rel ease
regul ations, is in a |lower nedical category than that in which he
was recruited, is treated to be invalidated fromservice. He,
therefore, held that the nonment an officer is reduced to the inferior
category in the medical chart, it automatically anmounts to
i nval i dati on and consequently he would be entitled to disability
pension in addition to the regul ar service pension

We nmay observe that this finding of the l'earned Judge has
not been approved by the Division Bench in appeal, but the
Di vi sion Bench was of view that in any event the respondent was
entitled to disability pension under Regul ation 53. Even before us
the claimof the respondent was not sought to be justified on the
basis of Rule 4 of the Entitlenment Rules. W have al so consi dered
the aforesaid Rule 4 of the Entitlement Rules and we are al so of
the view that in the facts and circunstances of the case, the said
Rul e was not applicable to the case of the respondent.

That | eaves for consideration Regulation 53. The said
Regul ati on provides that on an officer being conpul sorily retired
on account of age or on conpletion of tenure, if suffering on
retirement froma disability attributable to or aggravated by
mlitary service and recorded by service nedical authority, he may
be granted, in addition to retiring pension, a disability element as if
he had been retired on account of disability. It is not in dispute
that the respondent was conpulsorily retired on attaining the age of
superannuation. The question, therefore, which arises for
consi deration is whether he was suffering, on retirement, froma
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disability attributable to or aggravated by mlitary service and
recorded by service nedical authority. W have already referred
to the opinion of the Medical Board which found that the two

di sabilities fromwhich the respondent was suffering were not
attributable to or aggravated by mlitary service. Cearly therefore,
the opinion of the Medical Board ruled out the applicability of
Regul ation 53 to the case of the respondent. The di seases from
whi ch he was suffering were not found to be attributable to or
aggravated by military service, and were in the nature of
constitutional diseases. Such being the opinion of the Medica
Board, in our view the respondent can derive no benefit from
Regul ati on 53. The opinion of the Medical Board has not been
assailed in this proceeding and, therefore, nust be accepted.

Learned counsel for the respondent sought to sustain the
order of the H gh Court on-the ground that the President, in the
nmeanti me, has been pleased to decide and hold that the disabilities
suffered by the respondent, which he was found to be suffering at
the time of his release fromservice, be regarded as attributable to
mlitary 'service, and the degree of disabl emrent has been assessed
at 60% The issue has therefore become academic. This
submi ssion is msconceived. Annexure P-2 is a conmunication
addressed to the Chief Controller of Defence, Accounts (Pensions),
Al | ahabad by the Under Secretary to the Governnent of India and
is dated 18th Cctober, 2000. The letter refers to the order of the
H gh Court of Punjab and Haryana dated 10th July, 2000 and
proceeds to state that the President has sanctioned the
i mpl ement ati on of the above said order of the H gh Court. The
authority was accordingly requested to work out the anount
i nvol ved during the period of award and intimte the sane to the
M nistry so that ex-post-facto sanction nmay be accorded.

Par agraph 4 of the communication clearly states that the sanction
under the letter was, however, wi thout prejudice to the final out
come of the LPA to be filed beforethe Division Bench of the High
Court. It would thus appear from Annexure P-2 that after the
judgrment and order of the |earned Singl e Judge the President was
pl eased to sanction paynent of disability pension to the respondent
with a viewto inplenent and in obedience to the order of the High
Court, and accordingly directions were issued to work out the
amount invol ved during the period of award. The sanction was,
however, w thout prejudice to the final out come of the Letters
Patent Appeal to be filed before the Division Bench. The sanction
clearly appears to be tentative and w thout prejudice. Even the
rel evant part of the final order passed, which is Annexure R-1
dated 17th Novenber, 2000 states as follows :-

"Accordingly, Col. Dhir Sngh Chhina | G 21830-K

i s sanctioned subject to usual condition the
disability el ement of pension @Rs.450/- (Rs. Four
hundred fifty only) P.M for 60% di sabl enent
w.e.f. 31.8.94 till further order."

It would, thus appear that the disability el enent of
pensi on has been sanctioned till further order. This again
makes it quite clear that the sanction is tentative and subject to
the pending proceedings. A reading of Annexure R-1 and
Annexure P-2, therefore, |eaves no roomfor doubt that in view
of the order passed by the High Court, tentative sanction was
granted for paynent of disability elenent of pension but the
same was W thout prejudice to the final out come of the Letters
Patent Appeal. It was only in obedience to the order of the
Court that such a sanction was granted, but w thout prejudice to
the rights and contentions of the appell ants who had chal | enged
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the order of the Court. W, therefore, cannot accept the
contention of the counsel for the respondent that in view of the
deci sion of the President of India sanctioning the disability
pensi on, nothing remains to be considered by the Court. The
sanction clearly is tentative and till further order. This was
necessary since the proceedings were still pending before the
Court and the appellants could not predict the out cone of the

| egal proceedings.

In these circunstances we find no substance in the

contention of the respondent that he was entitled to disability
pensi on under Regul ation 53. W accordingly allow the appeal

set aside the order of the |earned Single Judge as affirned by
the Division Bench in LPA No. 216 of 2001 and hold that the
respondent is not entitled to disability pension under Regul ation

53. However, in the facts and circunstances of the case any
payment made by way of disability pension shall not be
recovered fromthe respondent. In the facts of the case there

shall be ‘no order as to costs.




