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PETI TI ONER
U N LAN

Vs.

RESPONDENT:
KANNAYYAN ( DEAD) THROUCGH LRS

DATE OF JUDGVENT: 05/ 10/ 1999

BENCH
S. Saghir Ahmad, S. Raj endra Babu

JUDGVENT:

S. SAGH R AHMAD, J.

The facts labyrinthically placed in the jargon of
hosts of applications, appeals and revisions, are sumed up
bel ow.

The respondent who is since dead and is now
repr esent ed by his | egal representatives  (hereinafter
referred to as ‘respondent’), had nortgaged his properties
by deposit of title deeds in favour of the appellant in
1976. On January 9, 1978, the appellant- filed QS No.
21/78 for the recovery of nortgage noney inthe Court of
Sub-Judge, Thanjore. A prelimnary decree in the suit was
passed on 10th Septenber, 1979 for a sumof Rs. 73, 915.
This was foll owed by a final decree passed on 21. 3. 1980.

Since the respondent did not pay the decretal anount
to the appellant, the latter, nanely, the appellant filed an
Execution Application (E.P.No.164/80) for the sale of the
hypot hecated property. VWhen the property was put ~up for
sale on 25.6.1981, no person was available to offer his bid
and, therefore, E.P.No.164/80 was consigned to record as
cl osed.

The appellant, thereafter, filed E:.P.No.106/81 for
sale of the nortgaged properties but when this application
too failed to fetch bidders for the properties which were
put up for sale on 25.1.1982 and 25.3.1982, the appellant
hi nsel f, through another application, nanely E. A No. 88/82,
sought permssion of the court to bid at the auction sale
and to set off the decretal anpunt against the sale price.
This application was allowed on 28.4.1982. The respondent,
in the nmeantine, filed E.As.No. 115 and 116 of 1982
cl aim ng relief wunder the Debt Relief Act but the

Applications were rejected by the Court. In the auction
which was held on 29th April, 1982, the appellant offered
his bid in the sumof Rs.75,005/-. The case was directed to
cone up on 1st July, 1982 for confirmation of sale. 1In the

meantime on 21st of June, 1982, respondent filed E.A No.
151/82 wunder Order 21 Rule 90 read with Section 47 CPC for
setting aside the sale held on 29.4.1982. This Application
was contested by the appellant who indicated in his counter
affidavit that there was no irregularity or fraud comitted
in conducting the sale.
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On 18th of Septenber, 1982, E. P No. 151/ 82 was
dism ssed in default and the sal e was confirmed under O der
21 Rule 92 C P.C. The respondent, thereafter, filed E. A No.
293/82 for restoration of E. P. No. 151/82 which was
dismssed in default. He also filed another application,
nanely, E.A No. 294/82 for setting aside the confirmtion
of sale. Application for setting aside the sale was
rejected by the Executing Court on 2.4.1983 as not
mai nt ai nable and on the sane day, E. A No. 294/82 was also
di sm ssed

The respondent then filed CMA. No.267/83 in the
High Court against the order by which E.A No. 294/82 for
setting aside the confirmation of sale was rejected. He
also filed C MA No. 462 of 1983 in the Hi gh Court
against the order rejecting the Application (E A No. 293
of 1982) for restoration of E A No. 151 of 1982. In
C.MA No. 267 of 1983, respondent noved an application
(CMP. 7710 of 1983) for an order of interimstay which
was granted subject to his depositing Rs.25,000/- in the
court before 30.6.83. This order was conplied with and the
respondent deposited that anount in the Executing Court on
24. 6. 83.

Wiile CMA / No. 267 of 1983 and CM A  No. 462 of
1983 were pending in the H gh Court, the respondent nade an
Application (E A No. 226 of 1983) in the Suit (O S. No.
21 of 1978) for depositing the balance of the nortgage
amount under Order 34 Rule 5 CPC.- Wiile this  Application
was pending, C. MA  No. 267 of 1983 was allowed by the
H gh Court by its judgnent dated 21st July, 1983 and the
order passed by the Executing Court in E A No. 294 of
1982 was set aside and the case was remanded to the
Executing Court to hear and decide the  Application  (E A
No. 294 of 1982) afresh after allowing the parties to | ead
such evi dence as they consi dered necessary. In the
neantinme, by order dated 27th (July, 1983, respondent’s
Application ( E A No.226 of 1983) under Order 34 Rule 5
was dism ssed on the ground that it was not naintainable as
the Hi gh Court, in its judgment dated 21st July, 1983 while
remanding the case, had not indicated anything in that
regard nor had it issued any direction. Against this order
the respondent filed CR P. No. 3473 of 1983.

CMA No. 462 of 1983 and C.R P. No. 3473 of 1983
were taken up together and the Hi gh Court by its judgnent
dated 7th Septenber, 1983, allowed both the matters with a
direction to the Ilower court to issue challan for/ the
deposit of Rs.62,563/- by the respondent without prejudice
to the contentions of the parties.

On 16th Septenber, 1983, when the matter was taken up
by the trial court, respondent’s Application (E A No. 226
of 1983) was allowed and the bal ance anount of Rs.62,563/-,
which was directed to be deposited, was accepted and it was
recorded that the nortgage was di scharged.

After remand by the Hi gh Court, E.A. No. 293 of 1982
and E. A No. 294 of 1982 were both disnissed by the tria
court on 12th Decenber, 1983 with the finding that the
respondent had conmitted forgery by filing and relying upon
false docunents for which he was liable to be prosecuted.
Against this judgnent, the respondent filed CMA 19 of
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1984 and CMA. 74 of 1984. Wile these two appeals were
pending in the H gh Court, the respondent filed |I.A 337 of
1984 before the trial court for return of docunents under
Order 34 Rule 5A CPC, but the application was rejected by
the trial court on 6th September, 1985, against which the
respondent filed C.R P. No.4402 of 1985 in the Hi gh Court.

CMA No.19 of 1984 and C M A No.74 of 1984, as
also C.RP. No.4402 of 1985 were taken up together by the
Hi gh Court and by the conmon judgnment dated 14th January,
1988, C MA 19 of 1984 and CMA 74 of 1984 were
dism ssed, but CRP. 4402 of 1985 was allowed wth the
findings : (i) Application under Oder 34 Rule 5 had been
filed during the pendency of the appeal in the H gh Court
and the H gh Court in that proceeding had already directed a
challan to be issued to the respondent to enable him to
deposit~ the balance  of the nortgage nmoney, which he did
deposi t though wi'thout prejudice to the respective
contentions of the parties. (ii) After remand, respondent’s
Application No. 226 of 1983 was allowed and the bal ance
amount of Rs.62,563/-was deposited by the respondent, which
order becanme final ~as it was never challenged by the
appel l ant. Therefore, the Application, nanely, I.A 337 of
1984 for return of docunents, which was dismssed by the
trial court on 6.9.1985, was |liable to be allowed.

The High Court reversed the order of the trial court
and allowed the Revision. It is against this judgnent that
the present appeal has been filed.

M. ATM Sanpath, | earned counsel -~ appearing on
behal f of the appellant, has contended that the application
of the respondent for setting aside the sale having been
dismissed in default by the trial court and the application
for restoration al so having been dism ssed, the sale as al so
its confirmation in favour of the appellant, shall be
treated to have been upheld by the H gh Court and
consequently the application of the respondent under O der
34 Rule 5 CPC as also the application filed under Order 34
Rule 5A for return of docunents,  were liable to be
di sm ssed. It is contended that the sale having been
confirmed in favour of the appellant and the confirnation of
sale having been wupheld by the High Court, there was  no
jurisdiction left in the Hgh Court to allow the application
under Order 34 Rule 5 CPC. It is also contended that the
Hi gh Court passed contradictory orders. It is pointed out
that as respondent’s application for setting | aside  that
order, by which his application for setting aside the /sale
was dismssed in default, was rejected and the confirnation
of sale in favour of the appellant was thus uphel d; -the H gh
Court passed a contradictory order that nortgage  anount
could be legally deposited by respondent and on the ' anount
bei ng so deposited, the nortgage stood di scharged.

Learned counsel for the respondent, on the contrary,
contended that when the application for setting aside the
order by which E A No. 151 of 1982 was disnissed for
default was rejected, an appeal was filed in the H gh Court
and it was during the pendency of that appeal that an
application wunder Order 34 Rule 5 CP.C. was filed by the
respondent for depositing the balance of the nortgage noney.
This application was ultimtely allowed and the bal ance of
the ampunt of Rs.62,563/- was deposited by the respondent
and consequently the nortgage was di schar ged. The
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application wunder Oder 34 Rule 5 CP.C was clearly
mai ntai nable even at that stage. It is contended that

CMA No. 267 and AAA O No. 462 of 1983 were allowed
by the Hi gh Court and the case was remanded to the Executing
Court for deciding the application of the respondent for
setting aside the sale afresh. That being the stage of the
proceedi ngs, the application under Order 34 Rule 5 C P.C.
cannot be said to be not nmintainable. In fact, the
application, it is contended, was clearly naintainable and
the Execution Court by its order dated 16.9.1983 had rightly
di scharged the nortgage. This order, it is contended, had
not been challenged by the appellant at any stage and has
becomre final. The appell ant cannot, therefore, rely upon
the order dated 16.9.1983 by which the sale in his favour
was confirmed

In view of  the respective contentions made by the
| earned” counsel for ~the parties, the question which is
required 'to be decided by us in this appeal is whether the
application” filed by the respondent under Order 34 Rule 5
CP.C was mai nt ai nabl e-even after confirmati on of sale.
The further question whichis required to be decided is
whet her an application under Oder 34 Rule 5 C P.C woul d
be rmaintainable during the pendency of the appeal against
the order of the Executing Court by which the application
for setting aside the sale was rejected.

Order 34 Rule 5 provides as under: -

XXX V. SU TS RELATING TO MORTGACGES OF | MMOVABLE
PROPERTY.

R 5. Final decree in suit for sale.

(1) Were, on or before the day fixed or at any tinme
before the confirmati on of sal e nmade in pursuance of a fina
decree passed under sub-rule (3) of this rule, the defendant
makes paynment into Court of all anmounts due from him under
sub- rule (1) of Rule 4, the Court shall, —on application
made by the defendant in this behalf, pass a final decree
or, if such decree has been passed, an order ----

(a) ordering the plaintiff to deliver up the docunents
referred to in the prelimnary decree,

and, if necessary, ---

(b) ordering himto transfer the nortgaged property as
directed in the said decree,

and, also, if necessary ---

(c) ordering himto put the defendant in possession of
the property.

(2) Were the nortgaged property or part thereof has
been sold in pursuance of a decree passed under sub-rule (3)
of this rule, the Court shall not pass an order under
sub-rule (1) of this rule, unless the defendant, in addition
to the ampunt nentioned in sub-rule (1), deposits in Court
for paynment to the purchaser a sumequal to five per cent of
the anmpunt of the purchase-noney paid into Court by the
pur chaser.
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Where such deposit has been nmade, the purchaser shal
be entitled to an order for paynent of the anpbunt of the
purchase-nmoney paid into Court by him together with a sum
equal to five per cent thereof.

(3) Were paynment in accordance with sub-rule (1) has
not been nade, the Court shall, on application made by the
plaintiff in this behalf, pass a final decree directing that
the nortgaged property or a sufficient part thereof be sold,
and that the proceeds of the sale be dealt wth in the
manner provided in sub-rule (1) of Rule 4."

The provisions extracted above clearly indicate that
an application under Order 34 Rule 5 CP.C. can be filed or
noved by the nortgagor for the deposit of nortgage noney at
any time before the confirmation of sale.

Oiginally, there was no provision under Oder 34 Rule
5 CPC enabling the defendant to deposit the nortgage
noney into Court at any tine before confirmation of sale so
as to save his property frombeing sold. This provision was
i ntroduced by the Transfer of Property (Armendnent) Act (21
of 1929) and it was provided that if, at any tine, before
the confirmation /of “sale nade in pursuance of a fina
decree, the defendant nakes paynent into Court of al
amounts due from hi munder Sub-rule (1) of Rule 4 of Oder
34, the Court shall, on an application nade by t he
def endant, pass a final decree and if such a decree has
al ready been passed, it woul d be open to the Court to pass
an order: -

(a) directing the plaintiff-nortgagee to deliver up
the documents referred to in the prelimnary decree to the
nort gagor ; and, if necessary (b) directing himto transfer
the nortgaged property, as directed in the said decree and,
al so, if necessary,

(c) directing the plaintiff-nmortgagee to put the
defendant in possession of the property. Oder 34 Rule 5
provides the |last chance to the nortgagor to save  his
property from being passed on to the auction purchaser and
avoid the disturbance of his title ensuring, at the sane
time, that nortgage noney is paid to the person in_ ~whose
favour the property had been nortgaged by  depositing the
entire anmount in the Court, including the anpunt, where the
property has been sold, contenplated by Sub-rule (2) of this
Rul e. The whole step has to be taken bef ore the
confirmation of sale.

VWat is the nmeaning of the phrase "before the
confirmation of sale" may now be considered in the |ight of
ot her rel evant provisions of the Code of Civil Procedure.

Now, an application to set aside the sale can be filed
under Order 21 Rule 89 C.P.C. while another application for
setting aside the sale on the ground of irregularity or
fraud can also be given under Order 21 Rule 90 C. P.C
Simlarly, if the property has been sold, it would be open
to the purchaser to nmake an application for setting aside
the sale on the ground that the judgnent-debtor had no
saleable interest in the property sold in execution of the
decr ee.
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Oder 21 Rule 92(1) CP.C. including the Proviso
thereto provi des as under: -

"R 92. Sal e when shall becone absolute or be set
aside.- \Where no application is nade under Rule 89, Rule 90
or Rule 91, or where such application is nmde and
di sall owed, the Court shall make an order confirmng the
sal e, and thereupon the sale shall becone absol ute.

Provi ded that, where any property is sold in execution
of a decree pending the final disposal of any claimto, or
any objection to the attachnment of, such property, the Court
shal |l not confirmsuch sale until the final disposal of such
claimor objection."

The above provisions indicate that if an application
is not made either under Rule 89 or Rule 90 or Rule 91 for
setting aside the sale, the Court would confirmthe sale.
So al so, where such application is nmade and is disall owed,
the sale would be confirned. When the "sale" thus becones
absolute, the Court is required to grant a certificate under
Order 21 Rule 94 to the person in whose favour the sale has
been confirmed specifying therein the details of the
property sold, the name of the purchaser as also the date on
which the sal e becane absolute. Once these steps have been
taken and a certificate has been issued to-the purchaser
the latter, nanely, the purchaser can obtain  delivery of
possessi on of the property sold through the court process by
maki ng an application under Oder 21 Rule 95 CP.C. or if
the property is in possession of the tenant,  synbolic
possessi on woul d be delivered to him

Article 180 of the Limitation Act, 1908 which has
since been replaced by the Limtation Act, 1963, provided
for a limtation of three years for making an application
for delivery of possession under Order 21 Rule 95 C/P.C

In a case which was ultimately decided by the ' Privy
Council, the question arose as to when the sale shall be
deened to have beconme absolute; either on and fromthe date
on which it was confirmed or on and fromthe date on which
the appeal, filed against an order rejecting application for
setting aside the sale, was disposed of. The Privy Counci
in Chandra Mani Saha and others vs. Anarjan Bibi and
others, AIR 1934 Privy Council 134, held as under: -

"....in construing the meaning of the words "when the
sal e becones absolute" in Art. 180, Limtation Act, regard
must be had not only to the provisions of O 21, R 92(1) of
the Schedule to the Cvil Procedure Code, but also'to the

other material sections and Orders of the Code, including
those which relate to appeals from Orders made under O 21,
R 92(1). The result is that where there is an appeal from
an order of the Subordi nate Judge, disallow ng t he
application to set aside the sale, the sale will not becone
absolute wthin the neaning of Art. 180, Linitation Act,
until the disposal of the appeal, even though t he

Subordi nate Judge nmay have confirnmed the sale, as he was
bound to do, when he decided to disallow the above-nentioned
application.

Their Lordships, therefore, are of opinion that on the
facts of this case the sales did not become absolute within
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the neaning of Art. 180, Limtation Act, until 17th March
1927, and that the applications for possession of the
properties purchased at the auction sales were not barred by
the Limtation Act."

The Privy Council confirned the view taken by the
Calcutta High Court in Chhogan Lal Bagri vs. Behari La
Saha Ray, AIR 1933 Cal. 311 and overruled the earlier
judgrment of that court in Neckbar Sahai vs. Prakash Chandra
Nag Chaudhuri, AIR 1930 Cal. 86. The effect of the Privy
Council decision is that the sale of property, in execution
of decree, does not becone absolute nmerely on the passing of
an order confirmng the sale under Oder 21 Rule 92 but if
there has been an appeal against an order rejecting an
application for setting aside the sale, nmde either under
Oder 21 Rule 89 or Rules 90 or 91, the sale would not
become absolute till the disposal of that appeal. It was
held that the limtation of three years prescribed under
Article 180 of the Limtation Act, 1908 for nmking an
applicati'on” for delivery of possession under Order 21 Rule
95 would run; not fromthe date on which the sale is
confirmed wunder Order 21 Rule 92 but fromthe date on which
the appeal s are di sposed of-:

This question was also considered in a slightly
different situation by the Madras High Court in Kandukuri
Chellamma alias Manganma & Anr. vs. Shri. . Rangani | ayam
Ramakri shnarao, |.L.R (1946) Madras 795 = AIR 1946 WMadras
337. The question in that case was whet her an application
under Section 19 of Madras Act IV of 1938 to scale down the
decree-debt would I|ie during the pendency of an appea
against the order refusing to set aside the sale. The
obj ection was that once the sal e has becone absol ute and has
been confirmed, an application to scale down the decree-debt

would not lie. This was rejected by the H gh Court which
held that in view of the pendency of the appeal, the
validity of the sale was still in question and until that

guestion was finally decided by the H gh Court,” the sale
could not be treated to have becone absolute particularly as
the appeal had to be regarded as a continuation of the
proceedings initiated in the |lower court for setting aside
the sale.

In another Madras decision in S V. Ranmal i ngam and
others vs. K E Rajagopal an and anot her, 1975 (2) Madras
Law Journal 494, rendered by S. Natarajan,  J. (as His
Lordship then was), this principle was reiterated and it was
hel d that:

"16. The confirmation of a sale subsequent to the
di smssal of a petition under Order 21, rule 90 cannot, —in
reality, after the situation when t he

nort gagor - j udgnent -debtor has preferred within tine an
appeal against the dismssal of his petition under Order 21
rule 90. Though the confirmation of the sale does take the
aucti on- pur chaser a step further t han bef ore t he
confirmation of the sale, the confirmation, by itself, is in
one sense, inchoate. The confirnation gives the sale only
viability but does not render the sale an indefeasible one,
till such time as the appeal preferred by the nortgagor
against the wvalidity of the sale remains undi sposed. In
that sense, the confirmation effected the executing Court
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may beconme final as far as the executing Court is concerned,
but it certainly does not stanp the transaction wth
irrevocable finality when alone the rights of parties get
crystallised beyond retracement. Consequently, the appea

preferred by the judgnent-debtor has the effect of rendering
a sale and its confirmation fluidal and nebul ous. It,
therefore, follows that the finality of the sale is rendered
at large before the appellate Court in appeal and as such

the petitioners wll be entitled to exercise the right
conferred on them under Oder 34, rule 5 to redeem the
nor t gage. "

In another decision rendered by the Madras Hi gh Court
in V.A Narayana Raja vs. Renganayaki Achi (died) and
others, AIR 1984 Madras 27, it was again reiterated that an
application wunder Oder 34 Rule 5 would be nmmintainable
during ~the pendency of the appeal filed by the judgnent-
debtor | against an order passed by the Executing Court
refusing to set aside the sale effected in execution of the
decree passed in the nortgage suit. It was further held
that although as a result of the confirmation of sale and
the issue of a sale certificate, the auction purchaser got
title to the property and the title of the judgnent-debtor
was |ost but since the sale was subject to the final result
of the petition, filed by the judgnent-debtor under O der 21

Rule 90 CP.C., the confirmation of sale and the sale
certificate issued thereafter would al so be subject to the
result of that petition. Simlarly, if an  appeal was

pendi ng agai nst an order refusing to set aside the sale, the
whole situation relating to confirmation of 'sale and
i ssuance of sale certificate would be-in a nebulous state
and consequently it would be open to the judgnent-debtor to
invoke the provisions of Order 34 Rule’5 C.P.C. and nake
the necessary deposits to save his property from being
transferred to a third person or, nmay be, to the decree
hol der, in execution of decree passed in the nortgage suit.

The entire legal position was reviewed by this Court
in Mganlal & Anr. vs. Jaiswal Industries Neemach & Ors:,
1989 (3) SCR 696, and it was held that the sale does  not
become absolute or irrevocable nerely on passing an~ order
confirmng the sale wunder Order 21 Rule 92 but it would
attain finality on the disposal of the appeal, if any, filed
agai nst an order refusing to set aside the sale.

M. ATM Sanpath, |earned counsel appearing on
behal f of the appellant has vehenently contended that the
principles set out above would not be applicable to the
present case inasmuch as the appeal was not filed by the
respondents against the order refusing to set aside the sale
but it was filed against an order by which their application
for restoration of another application, nanely, t he
application for setting aside the sale under Order 21 Rule
90, which was dismissed in default, was rejected. He has
invited our attention to the decision of this Court in
Hukanchand vs. Bansilal & Os., 1967 (3) SCR 695, in which
it was held that: -

"Though O XXXIV r. 5(1) recognises the right of the
j udgrment -debtor to pay the decretal amount in an execution
relating to a nmortgage decree for sale at any time before
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the confirmation of sale, the rule does not give any power
to the court to grant tine to deposit the noney after the
final decree has been passed. It is not open to the court
to go on fixing date after date and postponing confirmation
of sale merely to accommodate a judgnent-debtor."

It was further held:-

"A harnonious construction of O XXXIVr. 5 and O
XXI r. 92 would meke it clear that if the provisions of O
XXl r. 92(1) apply the sale must be confirned unl ess before
the confirmation the nortgagor judgment-debtor has deposited
the anobunt as permitted by O XXXIVr. 5."

The first part of the above extract is wholly
i napplicable to the present case as it is nobody’'s case that
the Court had been deliberately fixing dates after dates to
avoid 'confirmation of sale or to acconmpdate the judgnent-
debt or. The other part of the extract is relied upon by
both the parties, specially the respondent in support of the
contention that the deposits under Order 34 Rule 5 can be
made and has to be made before the confirmation of sale.

It is true that when the sale was held under the court
auction, the respondent, in the present case, had nmade an
application (E.A No.  151/82) for setting aside the sale but
the application was dismssed in default and the sale was
confirmed. Thereafter, the respondent had made an
application (E. A No. 293/ 82) for restoration  of that
application. They had al so made an application  (E. A No.
294/82) for setting aside the confirmati on of sale but both
these applications were rejected-and it was agai nst ' these
orders that the respondent had filed appeals (C M A No.
267/83 and C. M A No.462/83) in the Hgh Court. [t was
during the pendency of these appeals that the respondent had
nmade an application under Order 34 Rule 5 for deposit of
noney. The situation where an appeal is filed directly
agai nst the order dism ssing an application under Order 21
Rule 90 is not different fromthe situation where the appea
is filed against the order dismssing that application in
default inasmuch as in both the situations, it is the
validity of confirmation of sale, which is involved and is
under possi bl e jeopardy.

An identical situation with which we are faced in this
case was considered by the Madras High Court  itself in
Varadarajan vs. Venkatapathy Reddy, (1953) 1 ML.J. 148,
in which the appeal was filed agai nst an order by-which the
application wunder Order 21 Rule 90 C P.C. was dismssed in

defaul t. It was held that restoration of the application
under Order 21 Rule 90 C.P.C. would automatically operate
to vacate, or, render ineffective, the earlier order

confirmng the sale under Order 21 Rule 92. The Hi gh Court
was of the opinion that pendency of an application under
Oder 21 Rule 90 C P.C. would operate as a bar to an order
of confirmation of sale being made under Order 21 Rule 92.
It was further of the view that restoration of an
application under Oder 21 Rule 90 C.P.C., which was earlier
di smssed for default, would relegate the parties to the
earlier position and the application for setting aside the
sal e woul d be treated as pendi ng and not di sposed of despite
the confirmation of sale in the interregnum




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

In Ramathal vs. Nagar at hi nammal , (1967) 1 ML.J.
260, the above view was reiterated and it was held that the
restoration of an application under Order 21 Rule 90, which
was earlier dismssed in default, would render ineffective
the order by which the sale was confirmed.

The Andhra Pradesh High Court in Satyanarayana Vvs.
Ramarmurthi, (1960) 2 An.WR 430, held that it is only
where no application under Order 21 Rule 90 is made wthin
the statutory period or where such an application is made
but is rejected that the Court can exercise its power to

confirm the sale. It further held that the existence of an
application for setting aside the sale would operate as a
bar in nmaking the sal e absolute. It also held that during

the pendency of the appeal , no finality attaches to the sale
notw t hst andi ng the confirmati on of sale having been made in
the meanti me.

M. A.T.M Sanpath then pointed out that even after
remand by the H gh Court, both the  applications, nanely,
application for restoration as also the application for
setting aside the confirmation of sale were dismssed on
12.12.1983 and the appeals filed against those orders, being
CMA No. 19 of 1984 -and C.M A. No.74 of 1984, have also
been di sm ssed by the inpugned judgnent with the result that
the objections wunder Oder 21 Rule 90 C P.C. shall be
treated to have' been disnissed on nmerits, and t he

confirmation of sale in favour of the appellant shall be
treated to have been validly done. It is ~contended that
once the order, by which the sale was confirmed in favour of
the appellant, is found to have been validly passed, the

title in the property passed in favour of the appellant
while the title of the respondent, fromthat nonent, cane to
an end. The consequence of ‘this situatiuon, it is further
contended, was that the application under Oder 34 Rule 5
C.P.C for deposit of nbney was not nmintainable 'and was
liable to be rejected. It was not open to the ~Executing
Court to have accepted the deposit or to have  passed an
order for return of document.

Having given our anxious consi deration to these
submi ssions, we are unable to accept them not only on
equi tabl e consi derations but on the nmerits of the case also.

Adversity of a person is not a boon for others. If a
person in stringent financial conditions had taken the |oan
and placed his properties as security therefor, the

situation cannot be exploited by the person who had advanced
the loan. The Court seeks to protect the person affected by
adverse circunstances frombeing a victimof exploitation

It is this philosophy which is followed by the Court in
allowing that person to redeem his properties by making the
deposit under Order 34 Rule 5 C.P.C.

W nmmy, at this nonent, recapitulate the facts which
have al ready been given above.

In this case, the sale was held on 29th of April
1982. The respondent made an application on 21st of June,
1982 for setting aside the sale but this application was
dism ssed in default on 18.9.1982. Thereafter, the sale was
confirmed. This conpelled the respondent to mmke an
application for setting aside the confirmation of sale.
They also mnade an application for restoration of their
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earlier application under Order 21 Rule 90 CP.C. Both the
applications were made on 12.10. 1982 but they were rejected
on 2.4.1983 agai nst which, as pointed out earlier, C M A No.

267/83 and C M A No. 462/83 were filed. |In these appeals,

t he respondent also noved an application (C. M P. No.

7710/83) for stay and the Hi gh Court passed conditiona

order of stay by directing the respondent to deposit a sum
of Rs.25,000/- in the Executing Court on or bef ore
30. 6. 1983. The respondent deposited t he anmount on
26. 6. 1983. Wil e these appeals were pending in the High
Court, the respondent nmade an application (E A No. 226/83)
in the original suit for deposit of noney under Oder 34
Rul e 5.

C. M A. No. 267/ 83 was allowed by the High Court on
21.7.1983 by the follwing order:-

"Appel lant came forward with a claimthat on 12.9.1982
he was afflicted with chicken pox and this was preceded by
fever for_ two days. Court below held that when no
prescription issued by a doctor or any bill produced
regarding purchase of nedicines, this claim cannot be
accepted, though for chicken pox there are no nedicines.

Learned counsel for the respondent would state that
appel lant herein indulges in protracting the proceedings,
and at every stage he deliberately allows the matter to be
di sm ssed for default and thereby prevents an early
concl usi on of proceedings.

On behalf of appellant, it is pleaded that a bonafide
i npression was entertained that by filing such affidavit,
the mtter could be successfully concluded, but since the
court bel ow had approached the matter differently by stating
that no other evidence had been adduced, if only it had been
indicated by Court that this matter calls for oral and
docunentary evidence to be adduced as well, then “appell ant
woul d have adduced the necessary evidence. Therefore, to
enable the appellant to establish the truthful ness of the
claim nade, the matter is nowremtted, for himto adduce
such evidence as he may choose to give, thereafter for ~the
court below to pass suitable orders. Accordingly, the
C.MA is allowed. No costs. It is open to both parties
to adduce such oral and docunentary evidence as they may
consi der necessary, and the enquiry is to be conpleted
positively, on or before 31.8.1983.

It is stated that pursuant to the Orders  passed in
C.R P. No.2251 of 1983, the premi ses is kept under 1ock and
key. Since respondent herein is prevented from enjoying the
property in spite of securing an order for confirmation of
sale, the premses will continue to be kept under |ock and
key as per the orders passed in the above C.R P., subject to
an added condition that appellant herein shall deposit by
the 10th of every succeeding nonth to the credit of the E P.
a sum of Rs.300/- per month into the court below, failing
which, it will be open to the Court below to proceed to pass
sui tabl e orders.

Sd/- July 21, 1983."
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The trial court, in the nmeantinme, by its order dated
27.7.1983 rejected the respondent’s application (E. A No.
226/83) for permssion to deposit the balance of the
nortgage noney under Order 34 Rule 5 C.P.C. against which
C. R P. No. 3473/83 was filed in the H gh Court. Thi s
Revision Petition as also CMA.No. 462/83 were taken up
together and disposed of by a common judgnment dated
7.9.1983. The Revision Petition and the appeal both were
al l owed. The judgnment, inter alia, provided as under: -

"It is stated that in respect of orders passed in
E. A No. 293 of 1982 which was filed to set aside the orders
passed in E. A No.151 of 1982 and which in turn was filed to
set aside the sale, CMA No.262 of 1983 is filed to this
Court. In the Ilight of the orders already passed in
C.M A No.267 of 1983 and the entire matter having been
reopened,  both “the -appeal and the revision petition are
allowed with costs with a direction to the court below to
di spose. ‘of ~ the connected E-As. along with E. A No.294 of
1982, which is being presently enquired into.

It is stated that the court bel ow did not issue chal an
for remttance of Rs.62,563/-Now that the matter has been
reopened, the court belowis directedto 'issue necessary
chalan for the anpbunt to be deposited but without prejudice

to the contentions of parties. |f by the date of deposit,
it is open to the Judgnent debtor to deposit the high
anmount . On production of the Steno copy of ‘this order, the

court bel ow shall proceed further in the matter.

Sd/ - 7.9.1983."

A perusal of the portion of the order extracted above
would show that the whole natter was reopened wth the
result that the confirmation of sale could not be treated as
final and it was open, even at that stage, to the respondent
to deposit the bal ance of the nortgage noney.

Thereafter, the trial court, by its order dated
16.9.1983, allowed E. A No. 226/83 and accepted the bal ance
of the nortgage nobney anmounting to Rs.62,563/-. The tria
court discharged the nortgage. It is contended by the
| earned counsel for the respondent that this order has
become final as it was, at no stage, <challenged by the
appel | ant . But the matter does not end here. The tria
court, in the neantime, by its order dated 12.12.1983,
di smi ssed E. A. Nos. 293/82 and 294/ 82 agai nst whi ch
C. M A. No. 19/84 and C.M A No.74/84 were filed in‘the Hi gh
Court. It also, by its order dated 16.9.1984, disnissed the
respondent’s application (I.A 337/ 84) for return of
docunents under Order 34 Rule 5A C. P.C. Against this order
C.R P.No. 4402/85 was filed in the H gh Court.

C.MA No.19/84, C MA No.74/84 and C. R P.4402/85 were
di sposed of by the H gh Court by a common judgnent dated
14.1.1988 by which C MA Nos.19 and 74 of 1984 have been
di smssed while C. R P.No.4402/85 has been allowed. The
judgrment apparently is self-contradictory. Wile rejecting
C.M A Nos. 19/ 84 and 74/ 84, the Hi gh Court al | owed
C.R P.No.4402/85 and has held that the nortgage stood
di schar ged. The relevant portion of the judgnent is
reproduced bel ow: -
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"24. | amafraid that the above said principles are
not applicable to the facts of the present case, since there
is no foundation for holding that the order passed by
Sat hi adev, J., was obtained by fraud and the matter is being
raised for the first time before this Court. It is no doubt
true that the conduct of the petitioner in adopting al
sorts of dilatory tactics in delaying the execution of the
decree has to be condemmed. But that will not be sufficient
to ignore the order passed by the Court on the basis of the
alleged fraud. Therefore, | find that the order passed by
the lower Court in I.A No.337 of 1984 in O S. No.21 of 1978
is not sustainable. As already observed, the order passed
by the lower Court .in E. A No.226 of 1983 has given a
conpl ete discharge of the nortgage decree and consequently
the petitioner is entitled to get return of the docunments as
prayed for in |.A No.337 of 1984.

25. In the result, this revision petition is allowed
and the order of the lower Court is set aside. No costs."”

The Hi gh Court endorsed the view of the trial court
that on the deposit of the bal ance anount of the nortgage
noney, the nortgage stood di scharged. The Trial Court
having also allowed the application of the respondent for
return of docunments under Order 34 Rule 5A C.P.C., there was
no occasion for the H gh Court to have dismi ssed C. M A Nos.
19 and 74/ 84.

M. ATM Sanpath has contended t hat havi ng
di smissed C. MA Nos.19 and 74/84, the H gh Court shoul d not
have all owed C. R P. No. 4402/ 85 nor should have it allowed the
respondent’s application under O der 34 Rule 5A for return
of documents. He is, to that extent, right. But once the
bal ance of the nortgage noney was allowed to be deposited
under Order 34 Rule 5 and the docunents were al so ordered to
be returned under Rule 5A, with the consequence that the
nortgage was treated as di scharged, the obvious conflict can
be removed by allowi ng both the appeals, nanely, C MA.
Nos. 19 and 74 of 1984, which are hereby allowed, so as to
bring in harnony the earlier part of the judgnent with the
latter part. The objection that the respondent ~had not
filed any appeal in this Court against that part of the
judgrment of the High Court by which CMA.  Nos. 19 and 74
of 1984 were dismissed, cannot be entertained as the
principles contained in Oder 41 Rule 33 can be invoked in
the instant case so as to do conplete justice between the
parties. For the reasons stated above, we find no nerit in
this appeal which is hereby dismssed with the observation
that the amount deposited by the appellant fromtine to tine
in the H gh Court or any other Court, in this case, shall be
refunded to himtogether with all interest accrued thereon
There shall be no order as to costs.




