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A K. MATHUR, J.

1. Both the Civil Appeals arise against the order
passed by the Karnataka H gh Court in RFA Nos.290 & 311 of
1993 dated 17.12.1999. Therefore, both the appeals are

di sposed of by a comon order

2. The brief facts which are necessary for the
di sposal of these appeals are that a suit was filed on the
basis of an agreenment to sell dated 24.4.1982 for a

consi deration of Rs.1,20,000/- for property, namely, open
space with sonme dil api dated roombearing CTS No. 4094/ 1B/ 2
adneasuring 472 square yards, College Road, Bel gaum The
agreement was executed by the first defendant as the

\ 021Kartha\ 022 of Hindu joint fam |y along wth other defendant
Nos.2 to 4. A sum of Rs. 10,000/- was paid as advance and
the agreenment was to be concluded within six nonths. As the
def endants did not execute the sale deed within the
stipulated tinme, a suit was filed by the plaintiff after
giving notice dated 10.5.1983 for enforcenment of the
agreement to sell. The defendant Nos.1 to 5 also filed a
suit being O S. No.236 of 1982 for injunction against

def endant Nos.6 to 15 and took a plea that because of the
pendency of their suit, they could not execute the sale
deed and they woul d execute the sale deed after decree in
their favour was passed. The plaintiff suspected their
noverments and, therefore, he filed the present suit.

Def endant Nos.1 to 3 filed a conmon witten statenent
admtting the joint Hndu fanmily consisting of defendant
Nos.1 to 4. But they denied that the 1st defendant was the
Kartha of the famly. They admitted that the suit property
was an ancestral property and they were the absol ute
owners. They al so denied the agreenment to sell and receipt
of the advance. They further took a plea that they agreed
to sell the property for a sumof Rs.1,70,000/- at the
first instance and the deed of the agreenment was typed and
signed by the parties and the earnest noney in sum of

Rs. 10, 000/ - was paid and they were willing to sell the
property for a sumof Rs.1,70,000/- and as the plaintiff
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did not pay the balance sum therefore, the sale deed could
not be executed. The defendant No.4 was a minor when the
suit was instituted, but becane nmajor during the pendency
of the suit and he denied that the defendant No.1l was his
natural guardian. The defendant No.5 also claimed 1/5th
share in the property. The defendant No.1 died during the
pendency of the suit and his other daughter was brought on
record as defendant No.1(a). She also filed a witten
statenment denying the agreenment of sale. Defendant No.6
contended that there was no coll usion between the

def endant Nos. 6 to 15 and defendant Nos.1 to 4. They al so
contended that the agreenent cannot be enforced as agai nst
them as defendant Nos.1l to 5 were never in possession of
the suit property. Defendant Nos.6 to 15 clai ned the
ownership by way of adverse possession and clained to be
in such excl usive possession fromthe year 1957 onwards
with the know edge of defendant-Nos.1 to 5. Therefore, it
was contended that the agreenment of sale was not

enf orceabl'e because of the |laches on the part of the
plaintiff. ~On the basis of these pleadings, nine issues
were franmed and then three nore additional issues were
franed. The Trial Court after analyzing the evidence
decreed the suit and directed the defendant Nos. 1(a) to 5
to execute the sale deedin favour of plaintiff by

recei ving the bal ance consideration of Rs.1,10,000/- and
hand over possession, at the sane tine, a decree was passed
evicting the defendant Nos.6 to 15 fromthe prem ses in
qguestion. The Trial Court further directed defendant Nos.6
to 15 to hand over the possession to the plaintiff.

Aggri eved against this judgnent and decree passed by the
Trial Court, two appeals were preferred before the H gh
Court. Both the appeals were taken up together. The
grievance of defendant Nos. 1 to 5 was that the agreenent
of sale was not proved and appeal by another batch of
persons who were directed to be evicted fromthe prem ses
in question and to hand over the possession, was filed,
i.e. Appeal No.311 of 1883 and Appeal No.290 of 1993. Both
these appeal s were tagged together

3. The Hi gh Court again revi ewed the evi dence and
whil e hearing the appeals, it felt that docunent executed
by P.W1 contained sone corrections or erasure.
Consequently, the docunment was sent for the expert opinion
and after receipt of the report of the Assistant Director
(questioned docunent), Forensic Science Laboratory,

Bangal ore, evidence of erasure was found and subsequent
typing of figures of Rs.1,20,000/- was detected. Both the
parties were directed to file their objection to the report
of the Handwiting Expert. The Hi gh Court franed foll ow ng
two questions, viz.;

\023(i) Whether the agreenment of sale is true and
bi nding on all the defendants ?

(ii) \Whether the defendants 6 to 15 perfected
their title over suit property by way of adverse
possessi on?\ 024

4. The Hi gh Court, after review of the evidence came
to the conclusion that because of the |egal necessity as

admtted by the defendants, an agreenment of sale was

executed for the aforesaid property and a sum of

Rs. 10, 000/ - was taken as advance. The Hi gh Court also

observed that defendant No.l1 was the Kartha of the fanily,

who died and it was not open to his sons to chall enge that

there was no famly necessity for sale of the property. So
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far as the agreenent to sell was concerned, the Hi gh Court
also affirmed the finding of the trial court and did not
find any reason to take a different view of the matter. The
H gh Court also affirmed that in fact, the agreenent of
sale was for a sumof Rs.1,20,000/- and not for

Rs. 1, 70,000/ - as alleged. So far as the possession by the
def endant Nos.6 to 15 was concerned, the Trial Court as
well as the High Court affirmed that the plea of adverse
possessi on was very vague and these persons were carrying
on timnber business in suit property and it was very
difficult to hold that they perfected their title by way of
adver se possession. It was al so observed that these persons
were in pernm ssive possession. It was al so found by both
the Courts below that there was no evidence to show that
the title was perfected by way of adverse possession
Consequently, the H gh Court confirmed the finding of the
Trial Court. Aggrieved against this judgnment, two appeals
were filed and they were tagged together, and are being

di sposed of by this comobn order

5. Learned counsel for the appellants subnitted
that the findings given by both the Courts bel ow cannot be
accepted and i n support thereof, |earned counsel invited
our attention to a number of decisions of this Court i.e.

V. Pechi mut hu v. Gowranmal [(2001) 7 SCC 617]; Swarnam
Ramachandran (Snt) & Anr. V. Aravacode Chakungal Jayapal an
[(2004) 8 SCC 689]; S.V.R Mudaliar (Dead) by LRs. & Os. V.
Raj abu F. Buhari (Ms.) (Dead) by LRs: & Os. [ (1995) 4
SCC 15] & P.C Varghese v. Devaki “Amma Bal anmbi ka Devi & O s.
[ (2005) 8 SCC 486]. M. K. Ramanporthy, |earned senior
counsel appearing for the appellants in Cvil Appeal No.666
of 2002 submitted that both the Courts bel ow coul d not have
passed an eviction decree agai nst the appellants in these
very proceedi ngs as they were claimng the property by way
of adverse possession, and in _support thereof, he has
invited our attention to a decisionof Bonbay H gh Court in
Mohd. Hanif (deceased by LRs) & Ors. V. Mariam Begum & O's.
[ AIR 1986 Bom 15] and an English decision in Tasker v.
Smal | [1824-34 ALL ER 317].

6. We have heard | earned counsel for the parties and
perused the record. As per the findings given by both the
Courts below it is clear that the agreement to sell was
entered into for famly necessity and the sane was agreed
by the father of the defendant though the father died
during the course of the pendency of the suit. Therefore,
he coul d not be exam ned. Learned counsel has subnitted
that the appreciation done by both the Courts below is not
correct and in fact the property was not agreed to be sold
for Rs.1,20,000/- but the consideration noney was

Rs. 1, 70,000/ - and the appellants thensel ves were not
willing to pay the remaining ambunt. Hence he subnitted
that the agreement to sell cannot be executed.

7. We have exanmined the record and found that as per
the evidence on record what is apparent is that the
agreenment to sell in question was for the purpose of famly

necessity only and it does not lie in the nmouth of the sons
to deny the agreement to sell for which a sum of

Rs. 10, 000/ - was al ready received. After going through the
evi dence also we are of opinion that the Courts bel ow have
correctly appreciated the testinony and rightly reached the
concl usion that the agreenent to sell was for Rs.1, 20, 000/ -
only. So far as the allegation of interpolation in the
docunent in question i.e. agreenent to sell was concerned,
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it was sent for examination by the Handwriting expert, and
the report of the expert was received and the sane was
accepted. The opinion of expert was that there is erasure
but not tanpering with the docunent. The document in
guestion is genuine and has been rightly acted upon by both
the Courts below In this connection, |earned counse
invited our attention to various decisions referred to
above but that does not make any difference in the nmatter
because factually we are satisfied that the agreenent to
sell was executed for famly necessity. Therefore, the
various decisions referred to by | earned counsel for the
appel  ants do not take the case of the appellants any far.
Hence we are of opinion that the agreement to sell was
executed for fam |y necessity and the appellants cannot get
out of it.

8. But at the same tinme it is also true that the
agreement to sell was executed way back in the year 1982.
Since after 1982 nuch water has flown under the bridge, the
val ue of the real estate has shoot up very high, therefore,
whi | e exercising our jurisdiction under Section 20 of the
Specific Relief Act, 1963 we would [i'ke to be equitable and
woul d not allow the sal e of property to be executed for a
sum of Rs. 1,20,000/-. The litigation has prol onged for

al nost 25 years and now at |ast reached at the end of the
journey. Therefore, we have to settle the equity between
the parties. W hold that the agreenment to sell was genuine
and it was executed for bona fide necessity but because of
passage of tine we direct that the respondents shall pay a
sumof Rs.5 lacs inaddition to Rs.1,10,000/- as out of

Rs. 1, 20,000/ -, Rs.10,000/- has already been paid as
advance. On receipt of Rs.1,10,000/- and Rs.5 | acs

[Rs. 6,10,000/-] the appellants shall execute the agreenent
to sell for the property in question

9. M . Ramanoorthy, | earned senior counsel for the
appellants in C A No.666 of 2002 submitted that in this
appeal an order of eviction cannot be passed and in support
of that invited our attention to a decision of Bombay High
Court in Mhd. Hanif (deceased by Lrs) & O's. V. Mariam
Begum & Ors. [AIR 1986 Bom 15] and  English decision in
Tasker v. Small [1824-34 Al ER 317]. It is true-that the
appel lants in this appeal claimed the property in question
by way of adverse possession but neither before the tria
court nor before the H gh Court the appellants could show
any justification for the possession of the property in
guestion. W also asked M. Ramanoorthy under what 1ega
sanction the appellants are in possession of the prem ses
in question. He has failed to point out anything except. by
way of perm ssible possession by the appellants in

C. A No. 666 of 2002. Therefore, the occupation of these
appel lants in C. A No.666 of 2002 was at best a perm ssible
possessi on and now that we are enforcing the agreenent to
sell and direct the appellants in C A No.728 of 2002 to
execute the sale deed in respect of the property in
guestion in favour of the respondent-plaintiff,we cannot
permt the appellants to continue in possession of the
property in question. Apart fromthis in order to put
quietus to the whole litigation it would be just and proper
that the appellants in C A No.728 of 2002 should be
directed to hand over the vacant possession of the property
in question to the respondent-plaintiffs on paynment of a
sum of Rs.6,10,000/- [Rs.5,00,000/- + Rs.1,10,000/-] to
the appellants. W cannot |eave the matter again for
another round of litigation as otherwi se the respondent-
plaintiff wll have to file another case for taking
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possession of the property in question and it will take
anot her decade or so. Therefore, in order to do conplete
justice, it is directed that the appellants in C A No.728
of 2002 shall hand over the possession of the property in
guestion to the respondent-plaintiffs in the event of the
respondent-plaintiffs paying a sumof Rs.1,10,000/-, the
original amount agreed in the agreenent for sale and over
and above a sumof Rs.5,00,000/- i.e. Rs.6,10,000/- wthin
a period of three nmonths fromtoday and on receipt of the
af oresai d amount, the appellants in C A No.728 of 2002
shal | hand over the possession of the prem ses in question.
In case the appellants fail to hand over the possession of
the property in question,  the respondent-plaintiff may
resort to the help of the police authorities for taking
vacant possession of the property in question.

10. As a result of our above discussion, both the
appeal s are di sposed of with no order as to costs.
11. Si nce we have di sposed of the civil appeals as

i ndi cated above, the contenpt petitions are al so di sposed
of in the lLight of the above order




