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The Judgrment of the Court was delivered by

This is an appeal preferred against the judgment dated 15.11.88 of the Hi gh
Court of Madras in LPA No. 4/1983. The appellants in the LPA before the

H gh Court were Sri. Y.R-~ Natarajan & Sri D. Srinivasan. The 1st respondent
in the LPA was the / Comm ssioner, Hi ndu Religious En-dowrents, Madras, the
2nd respondent, one E. Venkat asubbai ah and the 3rd respondent D.

Adi seshayya. The 2nd and 3rd respondents were shown in the LPA as persons
who di ed, and no | egal representatives were brought on record. It also
appears that the 2nd appellant D. Srinivasan was brought on record during
the pendency of the first appeal before the l'earned Single Judge, in CMP
No. 4112/1978 on 20.7.1979. The first appeal A.S. No. 379/78 was filed by

t he Conmi ssi oner of Endownents, who was the defendant in the suit, against
E. Venkat asubbai ah and D. Adi seshayya and Y.R Natarajan. Learned Single
Judge all owed the appeal of the Commi ssioner and the respondents in the 1st
appeal filed the LPA as nentioned above and the same was di sm ssed as
stated earlier. It is against the above said judgment in the L.P.A that
this appeal has been preferred.

The followi ng facts are necessary to be stated for disposal of this appeal

One P. Venkata Varada Doss founded Sri Kot handaramaswani tenple iin question
in the year 1891. He executed a WIIl on 9.7.1915 under which he gave

absol ute power to his brother-in-law D. Venkatarangaiah in respect of the
properties dedicated to the tenple and also directed the latter to
adnminister the tenple. It appears that the Inspector of Endowrents in his
report dated 5.3.1934 brought to the notice of the Endowrents Board, Madras
matters relating to the affairs of this tenple, whereupon the Trustees were
directed by the Board to produce accounts by way of reply. The then

Admi ni strating Trustee, Shri D. Venkat arangai ah, who was the brother-in-|aw
of the original founder, stated before the Board that no accounts were
bei ng nmai ntai ned, as the properties were ''private" proper-ties.

Thereafter, an enquiry under Section 84 of the Madras H ndu Reli gious
Endownents Act, 1926 (Act 1 of 1927) (hereinafter called the 1927 Act) was
initiated, to decide the nature of the tenple. During the hearing of the
matter, the Trustee gave up the contention that the tenple was a private
templ e, but contended that the tenple was an ' Excepted Tenple', as defined
in sub-clause (5) of Section 9 of the 1927 Act. The said contention was
accepted by the | earned Conm ssioner of Endowrents in his order on
4.10.1935, stating that the institution was founded by Hari Doss's famly
and that the then Trustee, D. Venkatarangai ah, who was the brother-in-Iaw
of the founder, had absolute rights to admnister the tenple and that it
was clear that this was a case of succession being specially provided for
by the founder of an institution under sub-clause (5) of Section 9 of the
1927 Act. On that ground, it was held that the tenple was an ' Excepted
Templ e’ . The rel evant portion of the order reads as follows :
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"It is clear fromthese that this is a case of Succession being specially
provided for by the founder of an institution under Section 9 clause (5) of
Madras Act Il of 1927. Thus the tenple is a public one falling under the

cl ause of 'Excepted tenple’ as defined in Section 9 clause (5) of the Act,
and we decl are accord-ingly".

We have noted that the original founder had nomi nated Venkatarangai ah to be
his successor. But the founder did not specify in his WIl as to what was
to happen after Venkatarangai ah."

It appears that Venkatarangai ah executed a WIl on 9.9.1914. Under that
WIl, he vested the adm nistration of the tenple in a Board of Five
Trustees and further provided that the vacancies in future were to be
filled in by co-option by the renaining Trustees and the persons to be

sel ected were to be residents of the locality in which the tenple was
situate. The sai d Venkatarangaiah died on 19.9.1943. After his death, five
Trust ees nom nated by himcanme into the Managenent to adm nister the
tenmpl e. They were :

(1) D. Ponnaih, (2) D. Managammm, (3) E. Ventakasubbi ah, (4) Y.
Ramachandrayya and (5) R Nanperumal Chetti.

After the death of Ponnaiah, one Rammi ah' Reddy was co-opted in 1955. After
the death of Mangamual ,” D. Adi seshayya was co-opted. After the death of Y.
Ramachandrayya, his son Y.R Natarajan was co-opted. After the death of
Nanperumal Chetty, Padmanabha Chetty was co- opted.

An application (O A 91/1966) was filed by the then trustees (whose nanes
are given bel ow) before the Deputy Comm ssioner of Endownents, Madras,

under Section 63(b) of the Act 22 of 1959 for a declaration that the
petitioners therein were the hereditary Trustees. The said application was
di smi ssed. Agai nst that order an appeal (A-S. No. 46/71) was filed before
Commi ssioner. The said appeal was disnissed, on 14.9.1971. There-after, a
statutory suit was filed in 1972 by the said trustees E. Venkat asub-bai ah,
D. Adiseshayya and Y.R Natarajan, for a declaration that the order nade by
the Conmi ssioner was illegal and for a further declaration that the office
of Trusteeship of the tenple was ' hereditary’ and that the plain-tiffs were
hereditary trustees. This suit was contested by the Comni ssioner. The City
Cvil Court, Madras by its judgnment in QO S. 4810/1972 dated 25.8. 1975,
decreed the suit and held that the office was hereditary and that the
plaintiffs were "hereditary trustees’. Against the saidjudgnent, an
appeal , bearing No. A S. 379/1978 was filed in the H gh Court, which was
allowed by a | earned Single Judge of the Hi gh Court by Judgnent dated 11th
January, 1983 and the said judgnent of the learned Single Judge was
confirmed in LPA No. 4/1983, dated 15.11.1988. The learned Single Judge and
the Division Bench cane to the conclusion that the office was not
"hereditary’ and that plaintiffs were not "hereditary trustees’ within the
nean-ing of the definition of "hereditary trustee" contained in Section
6(11) of the 1959 Act. The 1927 Act was repeal ed by the 1951 Act and the

| ater Act was repeal ed by the 1959 Act.

In this appeal before us, the | earned senior counsel for the appellant, Sri
R Sundar avaran contended that the view taken by the | earned Single Judge
and Division Bench of the H gh Court was erroneous, that the order dated
4.10.1935 (in O A 165/1935) had already declared this tenple to be an
"excepted tenple’ under the Madras Act 11/1927 inasnuch as Succession to
the trusteeship was as provided by the founder, (vide definition in sub-
clause (5) of Section 9 of the 1927 Act) and that order was binding in the
present proceedings. A further argunment was al so raised on the basis of the
| anguage in the definition of "hereditary tnstee’ contained in sub-clause
(6) of Section 9 of 1927 Act. It was pointed out that the definition of
"hereditary trustee’ in sub-clause (6) of Section 9 of the 1927 Act was

wi der than the one contained in sub-clause (11) of Section 6 of the 1959
Act inasnmuch as even a person noninated by the trustees for the tine being,
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cane within the definition of "hereditary trustee’ under sub-clause (6) of
Section 9 of 1927 Act, though not under the 1951 and 1959 Acts.

On the other hand, |earned counsel for the respondents, Sri V. Krishna
Moort hi pointed out that, even if the definition of '"hereditary trustee’ in
sub-clause (6) of Section 9 of 1927 Act was w der and could take in a
person who was nom nated by the trustees still the appellants could not
take any benefit fromthe said provision inasnuch as the 1951 Act repeal ed
the 1927 Act and the definition in 1951 Act was restrictive and applied to
all vacancies to the office after the 1951 Act. Counsel argued that Section
103 of the 1951 Act stated that actions, decisions taken under the
provisions of the earlier Act (i.e. 1927 Act) in-so-far as they were

i nconsistent with the provisions of the 1951 Act, would cease to be opera-
tive. Counsel contended that the definition of 'hereditary trustee’ in
Section 6(9) of the Madras Act of 1951 was restrictive and did not apply to
nonmi nated trustees. Sinilar was the position under Section 6(11) of the
1959 Madras Act defining ' hereditary trustee’ and hence the persons filled
into the past 1951 vacancies in the Board of five trustees would not be
descri bed as 'hereditary trustees’.

The point - that arises for consideration is whether the present appel-Iant
trustee has been noni nated by the trustees for the tine being and coul d be
treated as 'hereditary trustees’ and whether the three original plaintiffs
could al so have been treated as '"hereditary trustees’ fromthe tine when
O A No. 165/1966 was filed by three persons in 1966 before the Deputy
Commi ssi oner ?

For a proper appreciation of the above issue, it is necessary to resort to
the definition of 'Excepted temple’ in sub-clause (5) of Section 9 of 1927
Act and also to the definition of "hereditary trustee’ in sub-clause (6) of
Section 9 of 1927 Act.

Sub-cl ause (5) of Section 9 of 1927 Act reads as follows: ’Excepted tenple’
means :

(a) a tenple which before 1801 was, and since 1963 has con-tinued to be,
under the sol e managenent of a trustee whose nom nation did not vest in

nor was exercised by, the Governnment nor was subject to the confirmation of
the CGovernment or of any public officer, or

(b) a tenple founded since 1842, the right of succession to the office of
trustee whereof is hereditary or specially provided for by the founder".

Sub-cl ause (6) of Section 9 of 1927 Act reads as foll ows

"'Hereditary trustee’ nmeans the trustee of a religi ous endow nent,
successi on to whose of fice devolves by hereditary right or by nomination by
the trustee for the time being, or is otherw se regul ated by usage or is
specially provided |or by the founder, so |long as such schenme of succession
isin force".

From the above said definition, it will be noticed that under sub-cl ause
(6) of Section 9 of 1927 Act, the definition of 'hereditaiy trustee

i ncl uded a person who was nom nated by the trustees, for thetime being in
of fice.

The 1951 Act did not recognise the plea of 'Excepted tenple’, which was a
particul ar class of tenple, for which provision was nade only under the
1927 Act. In the 1951 Act, in Section 6(9) '"hereditaiy trustee’ has been
defined as follows :

"Section 6(9) : 'hereditary trustee’ neans the trustee of a religious
institution ia succession to whose office devolve by hereditary right or is
regul ated by usage or is specifically piovided for by the founder, so |ong
as such scheme of succession is in force"
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It will be noticed that this definition in the 1951 Act omits the system of
nom nati on which was there in Section 5(6) of 1927 Act.

Sub-cl ause (1) of Section 5 of the 1951 Act repeal ed the provisions of 1927
Act. Section 5 of 1951 Act is however to be read in conjunction with
Section 103 of the said Act. W are only concerned with sub-clauses (a) and
(b) of Section 103 of the 1951 Act, which read as follows :

“"(a) all rules nade, notifications or certificates issued, orders passed,
deci si ons made, proceedi ngs or action taken, schenmes settled and things
done by the Government, the Board or its President or by an Assistant
Conmi ssi oner under the said Act, shall, in-so-far as they are not

i nconsistent, with this Act, be deened to have been nade, issued, passed,
taken, settled or done by the appropriate authority under the correspondi ng
provisions of this Act and shall, subject to the provisions of clause (b)
must have effect accordingly;

Expl anation : Certificates issued by the Board under Section 78 of the said
Act shall be deened to have been validly issued under that Section
notwi t hstanding that the certificates were issued before the making of

rul es prescribing the manner of their issue.

(b) If the Governnent are satisfied that any such rule, notifica-tion
certificate, order, decision, proceeding, action, schene or thing, although
not inconsistent with this Act would not have been made, issued, passed,
taken, settled or done, or would not have been nmade, issued, passed, taken
settled or done in the formadopted, if this Act had been in force at the
time, they shall have power, by order made at any time within one year from
the commrencenent of this Act, to-cancel or to nmodify in such nanner as may
be specified in the order, the said rule, notification, certifi-cate,

order, decisions, proceeding, action, schene or thing, and thereupon, the
sane shall stand cancelled or nodified as directed in the said order, with
effect fromthe date on which it was made or fromsuch |later date as may be
specified therein

Provi ded that before maki ng any such order, the governnent shall publish,
inthe Fort St. George Gazette, a notice of their intention to do so, fix a
peri od which shall not be less than two nonths fromthe date of the
publication of the notice for the persons affected by the order to show
cause agai nst the making thereof and consider their representations, if

any;

A reading of Sections 5 and 103 of the 1951 Act, would show that the 1927
Act was repeal ed, but the repeal was subject to certain conditions as
stated in Section 103 of 1951 Act. W shall come back to the effect of
Section 103 on the 1927 Act a little later.

We shall next cone to the effect of the order dated 4.10.1935 passed in

O A No. 165/1935 and also as to the effect of the WI| executed by D
Venkat ar angai ah on 9.9.1941 which canme into force on his death on
19.9.1943. The order dated 4.10.1935 was passed when the 1927 Act was in
force, and by virtue of the WIIl executed by the sai d Venkatarangai ah, who
was al ready managing the tenple affairs, he would be a 'hereditary trustee
i nasmuch as, so far as he was concerned, the original founder P. Venkata
Varada Doss in his WII dated 9.7.1915, nom nated D. Venkat arangai ah, as
his successor. As already stated, sub-clause (6) of Section 9 of the 1927
Act defined 'hereditary trustee’, ampong other persons, as a person who was
nom nated by the trustees, for the time being in office, or otherw se

nom nated by the founder. Venkatarangai ah was the person who was nom nat ed
by the founder, and therefore, in that capacity he became the 'hereditary
trustee’. The Comm ssioner’s order dated 4.10.1935 does not, however, dea
with the question as to what shoul d happen after the death of
Venkat ar angai ah. During the time of Venkatarangai ah the temple was

" Excepted tenple’ under Section 9(5) of the 1927 Acl, because succession
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was specifically provided by the founder

The next question is as to whether the persons appointed by
Venkat ar angai ah, as per his WIIl, becane 'Hereditary Trustees’ ?

I nasmuch as Venkat ar angai ah died on 19.9.43 and nom nated the five persons,
whose nanes have been mentioned earlier, as trustees to take over the
managenent of the tenple, the question arises as to whether these five
persons could be 'Hereditary Trustees'. It will be noticed that in 1943,
the Statute that was in force was the 1927 Act and under sub-clause (6) of
Section 9 of the Act, persons nom nated by the Trustees for the time being
in office would al so be "hereditary trustees’ and there would be no
difficulty in calling the said five persons nom nated by Venkat arangai ah as
"hereditary trustees’ for the purposes of the Act of 1927.

We have already stated that the suit of 1972 was filed by E

Venkat asubbai ah, D.” Adi seshayya and Y.R Natarajan. O themonly E

Venkat asubbai ah was one of the five trustees nom nated by Venkatarangai ah
O hers were nom nated by the surviving trustees. Thus, so far as E

Venkat asubbai ah, the first plaintiff was concerned, he was one of the five
persons nom nated by Venkatarangai ah. But Adi seshayya and Nataraj an were
not persons nomi nated by Venkatarangai ah. It nust, therefore be accepted,
so far as E. Venkat asubbai ah was concerned, inasnuch as he becanme a trustee
in 1943, on the death of ‘Venkatarangai ah and before the comencenent of the
1951 Act, he was a /' hereditary trustee’ bheing a person nom nated by
Venkat ar angai ah, within the nmeani ng of sub-clause (6) of Section 9 of the
1927 Act. But the position is that the said E. Venkatasub-baiah is also no
nore and any decl aration concerning himw Il be of no consequence. In fact,
he was i npl eaded as a 2nd respondent in the L. P. A and shown as a person
who di ed and that there are no | egal representatives.

So far as the other plaintiffs, nanmely D. Adiseshayya and Y. R Natarajan
are concerned, the question would be whether they could be called
"hereditary trustees" under sub-clause (11) of Section 6 of 1959 Act? That
was the Act in force in 1927. The further question would be whether the
appel | ant before us, who is D. Srinivasan and who was a person who was
nom nat ed subsequently by the remaining trustees, and which event took

pl ace after 1951, could be called "hereditary trustee' ?

After the commencenent of the 1951 Act, the definition of ’'hereditary
trustee’ contained in sub-clause (9) of Section 6 of that Act did not
recogni se a person who was noni nated by other trustees, as 'hereditary
trustees’. Thus, so far those trustees nom nated by the said five persons
after the 1951 Act are concerned, they being persons nonminated by the
trustees who were noninated by Venkat arangayya' s nom nees, in our Vview,
woul d not be 'hereditary trustees’ under Section 6(9) of the 1951 Act. It
is true that the Board of trustees created by Venkatarangayya coul'd be
treated as a fluctuating body fromtine to tine and any rights vested in
that body to nominate 'hereditary trustees’ under sub-clause (6) of Section
9 of the 1927 Act, would remain unl ess taken away by the 1951 Act. The
guestion is whether after the 1927 Act was repealed-in the 1951 Act, any
rights created under the 1927 Act in the Board of trustees could continue
in force and this question woul d depend upon the provisions of Section 103
of the 1951 Act.

We have already referred to sub-clause (a) of Section 103 of 1951 Act. It
will be noticed that under the definition of 'hereditary trustees’ in the
1951 Act, a person noninated by the Board of trustees is no |onger to be
treated as 'hereditary trustees’. The same position prevails under sub-
clause(ll) of Section 6 of 1959 Act. Both the 1951 Act and 1959 Act do not
descri be a person nom nated by Board of Trustees by an existing Board of
trustees as 'hereditary trustees’. It is true that rights vested in any
person or authority under a repealed Statute are not to be deened to be
interfered with by the repealing Statute, unless there is any provision in
the repealing Statute which expressly or by necessary inplication interfere
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with the rights ac-crued to any person or body under a repeal ed Statute of
1927. But in our view, the |anguage contained in sub-clause (a) of Section
103 of 1951 Act evinces a clear intention to depart fromthe schene of the
1927 Act and no longer to call the persons nomi nated by the Board of
"hereditary trustees’, after 1951 as 'hereditary trustees’. In other words,
if any trustees are nom nated subsequent to the comrencenent of 1951 Act,
by the Board of Hereditary trustees, (who cane into office pursuant to the
W1l of Venkatarangayya or their nom nees) then those persons woul d not be
governed by the definition of sub-clause (6) of Section 9 of the 1927 Act,
but will be governed by Section 6(9) of the 1951 Act. Such person cannot be
described as 'hereditary trustees’ inasmuch as by altering the definition
of "hereditary trustees’, the 1951 Act has chosen to interfere with an
existing right of Board to nom nate fresh trustees as 'hereditary
trustees’.

We, therefore, hold that if any trustee has been nom nated sub-sequent to
the comrencenent of the 1951 Act by the Board of Trustees who were in
office prior to the 1951 Act or by their nom nees then such persons could
not be called " hereditary trustee’ w thin the nmeaning of sub-clause (6) of
Section 9 of 1951 Act. Simlarly, if the persons who were thensel ves not
hereditary trustees after the 1951 Act, either by thenselves or along with
other hereditary trustees after 1951, nomi nated trustees, then such
trustees would not be-hereditary trustees. The position is no different
after the 1959 Act.

Therefore, the other two plaintiffs in the suit, namely, D. Adi seshayya and
Y. R Natarajan and the present appellant - D. Srinivasan before us being
persons who were nominated as trustees subsequent to the comen-cenent of
the 1951 Act, cannot be described as 'hereditary trustees’ for the purposes
of 1951 Act or 1959 Act.

Thi s does not, however, nean that the right conferred on the Board of

Trust ees, whenever a vacancy occurs in the five places created by
Venkat ar angai ah, is done away wth-altogether by the 1951 Act or by the
post 1951 Acts. It will be open to the nom nated five trustees in office,
fromtime to time to nomnate fresh trustees whenever there is any vacancy
in these five offices of trustees. Such persons can be trustees but cannot
be called 'hereditary trustees’. They will have to 'be described as 'non-
hereditary trustees’. Wiat their rights are will necessarily have to be
governed by the provisions of the statute. We need not go into the question
as to their rights. Suffice to say that they are not 'hereditary trustees’.

O her subm ssions on the ground of usage nade by the appellant’s counse
cannot be permitted i nasmuch as no such question was raised or pleaded in
the pl eadings before the Departnment or in the suit. As the said question
was raised for the first tinme in the appeal, the said contention is not
permtted.

For the reasons stated above, the appeal is dismssed, subject to the above
observations and directions. There shall be no order as to costs.




