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ACT:

Constitution of India, 1950: Article 22(5)-Preventive
detention - Safeguards-Representation of detents wunder the
Prevention of [Ilicit Traffic in “Narcotic Dr ugs and
Psychot ropi c Subst ances Act - Addressed to the Advisory
Boar d- Consi derati on . by Governnent- independent of Board’s
consi deration-Dual obligation of both the _authorities-npde

of addr ess only a matt er of form constitutiona
quar ant ee- Mandat ory.
Prevention of Illicit Traffic in Narcotic Drugs and

Psychotropic Substances Act, 1988: Section 3-Preventive
detenti on- Represenation of ‘detents addressed to Advisory
Boar d- Consi deration by Government i ndependent of  Board's
consi deration-Dual obligation of ‘both the authorities-Mde
of address only a matter of fornConstitutionall nmandate
underarticle 22(5)-Can’'t be whittled down.

HEADNOTE:

The petitioner’s son was arrested on 19.10-1989 on the
accusation that he and his brothers were involved in
extensive illicit cultivation of ganja plants in violation
of the provisions of Narcotic Drugs and Psychot ropi c
Subst ances Act, 1985 (NDPS Act). The Magi strate before . whom
he was Produced, rejected the bail application. The Sessions
Court granted conditional bail. The detention order  dated
25.1.1990 was served on the detenu on 30.1.1990. The  order
stated that though prosecution was likely to be initiated
under the NDPS Act, there was every likelihood of his
continuing the cultivation of ganja plants and thus ‘there
was a conpelling reason to detain himunder the Prevention
of Illicit Traffic in Narcotic Drugs and Psychotropic
Substances Act, 1988. The detenu was inforned of his right
to nake a representation to the detaining authority, Centra
CGovernment and the Central Advisory Board against the
detention order. The node of representation was al so
i ndicated al ong with the grounds of detention, in accordance
with Article 22(5) of the Constitution of India.

In accordance with the procedure, t he Centra
CGovernment referred the case to the Central Advisory Board
During the pendency of the reference, the detenu made a
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representation to the Advisory Board. The Advisory Board
considered the reference along with the detenu's
422

representation and cane to the conclusion that there was
sufficient cause to justify his preventive det ention
Thereafter, the Central Governnent nade an order dated
24.4.1990 confirmng its earlier order and directing his
detention for a period of two years.

In the present Wit Petition, the nother of the detenu
prayed for quashing of the detention order contending that
there has been infraction of the guarantee wunder Article
22(5) of the Constitution as a result of the Centra
Government’s om ssion to consider the representation of the
detenu, independent of its consideration by the Advisory
Board. Petitioner also challenged the stand of the Centra
CGovernment that there was no obligation on it to consider
the representation of the detenu independently since the
sane was  addressed to the Advisory Board and not to the
Central Governnent.

Allowing the Wit Petition, this Court,

HELD: 1.  The obligation of the Government to consider
the representation is different and in addition to the
obligation of the Advisory Board to consider it at the time
of hearing the reference before giving its opinion to the
Government. Consideration of the representation by the
CGovernment has to /be uninfluenced by the view of the
Advi sory Board. | The detenu’s right to have t he
representati on considered by the Government under Article
22(5) of the Constitution i's i ndependent of t he
consi deration of the detenu’ s case and his representation
by the Advisory Board. [426GH]

K.M Abdulla Kunhi and B.L. Abdul ~ Khader V. Uni on
of India and Ors., State of Karnataka and O's., JT 1991 (1)
SC 216; relied on.

2. Any representation of the detenu against the order
of his detention has to be considered and decided by the
det ai ni ng authority, the requirement of its separate
consideration by the Advisory Board being an additiona
requi rement inplied by readi ng together clauses (4) and (5)
of Article 22, even though express nention in-Article 22(5)
is only of the detaining authority. The order of ~ detention
is by the detaining authority and so also the order of “its
revocation of the representation is accepted, the Advisory
Board’s role being nerely advisory in nature w thout the
power to nake any order itself. It is not as if there are
two separate and distinct provisions for representation to
two different authorities viz., the detaining authority and
the Advisory Board, both having i ndependent power to act on
its own. (427G H, 428A- B]

423

3. It being settled that this dual obligation flows
from Art. 22(5) when only one representation is nmade and
addressed to the detaining authority, there is no reason to
hold that the detaining authority is relieved of this
obligation nmerely because the representation is addr essed
to the Advisory Board i nst ead of t he det ai ni ng
aut hority and submitted to the Advisory Board during
pendency of the reference before it. So long as there is a
representation made by the detenu against the order of
detention, the dual obligation under Article 22(5) arises
irrespective of the fact whether the representation is
addressed to the detaining authority or to the Advisory
Board or to both. The nbde of address is only a matter of
form which cannot whittle down the requirenent of the
Constitutional mandate in Article 22(5) enacted as one of
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the safeguards provided to the detenu in case of
preventive detention. [428B-E
4. In the instant case, there has been a breach by the

Central CGovernnent of its duty under Article 22(5) of the
Constitution to consider and decide t he representation
i ndependently of the Advisory Board s opinion. The order
of detention dated 25.1.1990 as well as the order dat ed
24.4.1990 of its confirnation passed by the Centra
Covernment are quashed. [428F-G

JUDGVENT:
ORIG NAL JURISDICTION: Wit Petition (CRL.) No. 1218
of 1990.

(Under Article 32 ~of  the Constitution of I ndi a) .

John Joseph and T.G'N. Nair for the Petitioner

AD.  Gri, Solicitor CGeneral, Ashok Bhan, Ms. A
Subhashi ni’ and T. T. Kunhi kannan for the Respondents.

The Judgrment of the Court was delivered by

VERVA J. This wit petition under Article 32 of the
Constitution of India is by the nother of the detenu Noor
alias Babu to quash the detention order F. No. 801/1/90
Pl TNDPS  dated 25.1.1990 passed under Section 3 of the
Prevention of Illicit Traffic in Narcotic Drugs and
Psychotropic Substances Act, 1988 (in short "PI T" NDPS
Act’) and the order of confirmation F. No. 801/ 1/ 90
Pl TNDPS dated 24.4.1990 'passed under Section 9(f) read
with Section 10(2) of the PITNDPS Act, by the Centra
CGovernment directing detention of the det enu for a
period of two yeare we.f. 30.1.1990. The only  argunent
advanced in support of this wit petition is infraction of
Article 22(5) of the Con-

424
stitution of India. The facts material for the point raised
are stated hereafter.

The detenu was arrested fromhis famly estate at

Kochuveeti| House, Kuthugal, Udunpanchola Taluk, Idikk
District, Kerala on 19.10-1989 on the accusation that he and
his brothers were involved in extensive illicit cultivation

of ganja plants (Cannabis Sativa) in violation of the
provisions of Narcotic Drugs and Psychotropic Substances
Act, 1985 (in short '"NDPS Act’), He was produced before the
Judicial Magistrate who rejected his bail application. The
Sessions Judge also rejected the bail application once but

late, granted conditional bail. Thereafter, the detention
or der dated 25.1.1990 was served on the detenu on
30. 1. 1990. It was stated therein that even t hough

prosecution of the detenu was likely to be initiated under
the NDPS Act, there was |ikelihood of the detenu indul ging
in cultivation and production of narcotic drugs (ganja) on
the detenu being released on bail on account of which there
was conpelling necessity to detain himunder the PITNDPS
Act. The detenu was informed that he had a right to  make
representation to the det ai ni ng aut hority, Centra

CGovernment and the Central Advisory Board against the
detention order. The node of address of the representation
to the Central CGovernnent and the Central Advisory Board was
al so indicated in the detention order along with the grounds
of detention in accordance wth Article 22(5) of the
Constitution of India. The detenu’s case was referred by the
Central CGovernment to the Central Advisory Board on
2.3.1990. During pendency of the reference before the
Advi sory Board, the detenu made his representation on
24.3.1990 and addressed it to the Advisory Board. The
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Advi sory Board considered the reference relating to the
det enu nade by the Central Governnent and also the detenu's
representation subnmtted to it. The Advisory Board, gave the
opinion that there was sufficient cause to justify his
preventive detention. The Central CGovernnent then made the
order dated 24.4.1990 confirmng his detention and directed
that the detenu Noor alias Babu be detained for a period of
two years w.e.f. 30.1.1990.

It is admitted that the Advisory Board considered the
detenu’s representation before sending its opinion to the
Central Governnent along with the entire record including
the representation subnmitted by the detenu. It is also
admitted that the Central CGovernnent made the order of
confirmation dated 24.4.1990 on receipt of the opinion of
the  Advisory Board, = but .« there was no i ndependent
consi deration of the detenu” s representation by the Centra
CGovernment at any tinme. In the counter-affidavit filed
initially by Shri A K. Roy, Under Secretary to

425
the Governnent of India, this fact was not clearly stated
and, therefore, we directed an additional affidavit to be
filed. In the additional affidavit filed by Shri A K  Roy,
it has not been disputed that the Central Government did not
at any time consi der i ndependent |y the detenu’ s
representation addressed to and given to the Advi sory Board.
In the additional ,affidavit, the stand of the Centra
Gover nnent in this behalf has been st at ed t hus:

. Since the detenu in the present case has
not made . any representation to the Centra
Covernment, the assertion in para 2-of the grounds
of petition that no opportunity was afforded by the
Central CGovernnment to the said detenu is vehenently
deni ed. The question of ~consideration of a
representation and providing of an opportunity
woul d only arise when a representation is duly nmade
to the Central CGovernnent.”

On the above facts, the question is: Wiether there has
been any infraction of the guarantee under Article 22(5) of
the Constitution as a result of. Central Gover nment’ s
om ssion to consider the detenu' s representation independent
of its <consideration by the Advisory Board? The Central
CGovernment’s stand is that the detenu s representati on being
addressed to the Advisory Board to which it was submtted
during pendency of the reference before the Advisory Board,
there was no obligation on the Central CGovernment also to
consi der the sane i ndependently since the Trepresentation
was not addressed to the Central CGovernnent.

The Constitutional nmandate in Article 22(5) was
considered recently by a Constitution Bench in KM Abdulla
Kunhi and B.L. Abdul Khader v. Union of India and 'Os.,
State of Karnataka and Ors., JT 1991 (1) SC 216, -in view
of some conflict in earlier decisions of this Cour t
regarding the detaining authority’s obligation to consider
the detenu’ s representation i ndependent |y of the
Advi sory Board's duty in this behalf. The Constitution
Bench hel d as foll ows:

"I't is now beyond the pale of controversy that the
constitutional right to nmake representation
under clause (5) of Article 22 by necessary
i mplication guarantees the constitutional right to
a proper consideration of the representation

Secondly, the obligation of the Governnent to
afford to the detenu an opportunity to nake
representation is distinct fromthe Governnent’s
obligation to refer the
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case of detenu along with the representation to
the Advisory Board to enable it to form its
opi nion and send a report to the Governnent. It is
implicit in clauses (4) and (5) of Article 22 that
the Governnent while discharging its duty to
consider the representation, cannot depend upon
the views of the Board on such representation. It
has to consider the representation on its own
wi t hout being influenced by any such view of the
Boar d. The obligation of the CGovernnent to
consi der the representation is different from the
obligation of the Board to consi der the
representation at the tinme of heari ng t he
ref erences. The Gover nnent consi ders t he
representation to ascertain essentially whether
the order is in conformty with the power under
the law. The Board, on the other hand, considers
the representation and the case of the detenu to
exam ne whether there is sufficient case (sic) for
detention. The consideration by the Board is an
additional safeguard and not a substitute for
consi derati on of the representation by t he
CGovernment. The right to have the representation
considered by the Governnent, is safeguarded by
cl. (5 of Article 22 and it i's independent of the
consi deration of the detenu’'s -case and hi s
representation by the Advisory Board under cl. (4)
of Art. 22 read with-Section 8(c) ~ of the Act.
(See: Sk. ~Abdul Karimé& Ors. v. ~State of West
Bengal , [ 1969] 1 SCC 433; Pankaj Kumar
Chakrabarty & Os. v. State of- Wst  Bengal
[1970]1 SCR 543; Shayamal Chakraborty v. The
Conmi ssi oner of Police Calcutta and Anr., [ ' 1969]
2 SCC 426; B. Sundar-Rao and Os. v. State of
Orissa, [ 1972] 3 SCC 1 1; John Martin v. State of
West Bengal, [1975] 3 .SCR 2 1 1; S. K Sekawat v.
Stale of West Bengal, [1975] 2 SCR 161 and
Har adhan Saha & Anr. v. State of |Vest Bengal and
Os., [1975] 1 SCR 778)."

(enphasi s suppl i ed)

It is thus clear that the obligation of the Governnent
to consider the representation is different and in addition
to the obligation of the Board to consider it at the tine of
hearing the reference before giving its ~opinion to the
CGovernment. Consideration of the representation by the
CGovernment has to be uninfluenced by the view of the
Advi sory Board. |In short, the detenu' s right to have the
representation considered by the Governnent under Article
22(5) is independent of the consideration of the ~detenu's
case and his representation by the Advi-

427
sory Board. This position in lawis also not disputed before
us.

The |l earned Solicitor General, however, contended that
in the present case there being no representation addressed
to the Central Government, the only representation nade
by the det enu bei ng addressed to the Advisory Board
during pendency of the reference, there was in fact no
representation of the detenu giving rise to the Centra
Governnent’ s obligation to consider the sane. The
guestion is: Wether this contention can be accepted in the
face of the clear mandate in Article 22(5) of t he
Constitution?

It is undi sputed that if there be only one
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representation by the detenu addressed to the detaining
authority, the obligation arises under Article 22(5) of
its consideration by the detaining authority independent of
the opinion of the Advisory Board in addition to its
consideration by the Advisory Board while giving its
opinion. In other words, one representation of the det enu
addressed only to the Central Governnent and not also to the
Advi sory Board does not dispense with the requirenent of
its consideration also by the Advisory Board. The question
t herefore, is: Whet her one of t he requi r enent of
consideration by CGovernnent is dispensed with when the
detenu’ s representation instead of being addressed to the
Government or also to the Governnent is addressed only to
the Advisory Board and submtted to the Advisory Board
instead of the Government? On principle, we find it
difficult to uphol'd the teamed Solicitor CGeneral ' s
contention which woul-d reduce the duty of the detaining
aut hority from one of substance to nere form The nature of
duty inposed on the detaining authority under Article 22(5)
in the 'context of the extraordinary power of preventive
detention is sufficient to indicate that strict conpliance
is necessary to justify interference with personal |I|iberty.
It is nore so since the liberty involved is of a person in
detention and not of a free agent. Article 22(5) casts an
i mportant duty on the detaining authority to communi cate the
grounds of detention to the detenu at the wearliest to
afford him the earliest opportunity of maki ng a
representati on against the detenti on order which inplies the
duty to consider and decide the representati on when made, as
soon as possible. Article 22(5) speaks of the detenu’s
"representation against the order’, and i'mposes the
obligation on t he det ai ni ng aut hority. Thus, any
representation of the detenu against the order  of his
detention has to be considered and deci ded by the detaining
authority, the requirenent of its separate consideration by
the Advisory Board bei ng an addi ti onal requi renent
inmplied by reading together clauses (4) and (5) of / Article
22, even though express nmention in Article 22(5) is only of
the detain

428
ing authority. Moreover, the order of detention is by the
detaining authority and so also the order of its revocation
if the representation is accepted, the Advisory Board's role
being nerely advisory in nature without the power to make
any order itself. It is not as if there are .tw separate and
distinct provisions for representation to two different
authorities viz. the detaining authority and. the Advisory
Board, both having i ndependent power to act onits own.

It being settled that the aforesaid dual obligation of
consi deration of the detenu’s representation by the Advisory
Board and independently by the detaining authority flows
from Article 22(5) when only one representation is nmade
addressed to the detaining authority, there is no reason to
hold that the detaining authority is relieved of this
obligation nmerely because the representation is addressed to
the Advisory Board instead of the detaining authority and
submitted to the Advisory Board during pendency of the
reference before it. It is difficult to spell out such an
inference fromthe contents of Article 22(5) in support of
the contention of the learned Solicitor GCeneral. The
contents of Article 22(5) as well as the nature of duty
i nposed t hereby on the detaining authority support the view
that so long as there is a representation nade by the
det enu agai nst the order of detention, the aforesaid dua
obligation under Article 22(5) arises irrespective of the
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fact whether the representation is addressed to the
detaining authority or to the Advisory Board or to both. The
node of address is only a matter of form which cannot
whittle down the requirenment of the Constitutional mnandate
in Article 22(5) enacted as one of the safeguards provided
to the detenu in case of preventive detention

W are, therefore, unable to accept the only argunent
advanced by the learned Solicitor General to support the
detention. On this conclusion, it is not disputed that there
has been a breach by the Central CGovernnent of its duty
under Article 22(5) of the Constitution of India to consider
and decide the representation i ndependently of the Advisory
Board’s opinion. The order of detention dated 25.1.1990 as
well as the order dated 24.4.1990 of its confirmation passed
by the Central Government are, therefore, quashed. This
shal | not, however, affect the detenu’s prosecution for the
all eged offence and it shall also not be construed as a
direction to release himin case he is in custody as a

result of refusal of bail. The wit petition is allowed,
accordi ngl y-
G N Petition all owed.
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