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ARl JI' T PASAYAT, J.

Leave granted.

Ref usal by a Division Bench of the Calcutta H gh Court to accept

prayer made by the appellant to extend the protection avail abl e under
Section 438 of the Code of Criminal Procedure, 1973 (in short the
"Code’ )is assailed by him A brief reference to the factual position
woul d suffice

Conpl ai nt was | odged by one Dayaram Das in‘'the Court-of Chief
Judicial Mgistrate, Alipore, Calcutta (in short " CIM) alleging
conmi ssion of various offences nore particularly those covered under
Sections 406, 467, 468,471 and 420 of the Indian Penal Code, 1860 (in
short the "IPC). This conplaint was filed against the appellant and
five others. It was clained that the conpl ai nant Dayaram Das, who was
the President of Calcutta Branch/ Tenple situated at 3C, Al bert Road,
Cal cutta and manager of the prem ses at 22,  GQurusaday Road, Calcutta
was appointed by the International Society for Krishna Consci ousness
(in short the 'I1 SKCON ) Bureau in accordance with Rul es and
Regul ations. Appellant was the previous President, who was suspended
by the Bureau on 2nd March, 2001 and was renoved on 17th March, 2002.
The ot her persons named in the conplaint (accused Nos. 2 to 6) were
stated to be his associates. Alleging that the accused persons' had
conmitted various of fences, prayer was nmade to Learned Judi ci al
Magi strate for taking action in ternms of Section 156(3) of the Code.
The CIM on 13th May, 2002 directed the officer in charge of the
Bal | ygunj Police Station to investigate after taking the petition of
conplaint as FIR and to submit report before Learned Sub-Divisiona
Judicial Magistrate (in short the "SDIJIM). The case was registered as
Bal | ygunj P.S. Case no. 81 dated 3.6.2002 in Bollygunj Police Station.

According to the appellant they were victins of a conspiracy.
Large nunber of cases were pending between the parties which have been
filed. Having failed in their attenpt to get any relief fromthe G vi
Courts, the conplainant and his associates falsely instituted the
conplaint. An application in terns of Section 438 of the Code was
filed before the Calcutta H gh Court which by the inmpugned order was
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rej ected.

M. CGopal Subramanium | earned Senior Counsel appearing for the
appel l ant submitted that wi thout properly appreciating the factua
background and the points involved in the application, the prayer
shoul d not have been rejected sunmmarily. Two of the accused persons
have been granted protection in terns of Section 438 of the Code by the
Di vi sion Bench of the Calcutta H gh Court. The appellant is always

willing to cooperate in the investigation. The efforts of the
respondent are to humiliate the appellant in public and cause damage to
his reputation. |In the aforesaid background it is submitted that a

case for interference is nade out. It was submitted that in case the
prayer for protection in terns of Section 438 of the Code is not
accepted the appellant may be permitted to surrender before the
concerned Court on 17/3/2005 and apply for bail. It was prayed that
directions may be given for early disposal of the applications by the
said Court and in case the prayer is not accepted by the | ower Court,
by the District and Sessions Court who shall be noved, it was submtted
that the appellant would like to come to Calcutta on 10th of March, 2005
and is willing to co-operate-in theinvestigation but he should not be
arrested till the disposal of the application for bail before |earned
SDIM Ali pore.

In response, |earned counsel appearing for the respondent subnitted
that there is no provision in the Code for the direction not to arrest
and if such a direction is given it would be contrary to law. It was

al so subnmitted that the appellant has not nade out any case for

i nterference and hi.s conduct is not above board. Considering the
serious nature of the allegations, it is not a fit case where any order
in terms of Section 438 of the Code can be passed. The appel | ant
has abused process of law. He had not been granted protection by the
Kar nat aka Hi gh Court which he mis-utilized. The two co-accused who had
been granted protection by the H gh Court are not co-operating in the

i nvestigation. It is, therefore, submtted that the application of the
appel l ant has been rightly rejected by the inpugned order. By way of
clarification M. Subramani amsubnmtted that the order passed by the
Kar nat aka H gh Court has not been/violated. |In fact, by order dated
20.10. 2003, the learned Single Judge of the Karnataka H gh Court has
clarified that nere filing of charge sheet does not nean that the
petitioner has no right to file anticipatory bail application before
the concerned conpetent court and, therefore, the application was filed
before the Cal cutta Hi gh Court.

The facility which Section 438 of the Code gives is generally

referred to as 'anticipatory bail’. This expression which was used by
the Law Commission in its 41st Report is neither used in the section nor
inits marginal note. But the expression 'anticipatory bail’ is a
conveni ent node of indication that it is possible to apply for bail in

anticipation of arrest. Any order of bail can be effective only from
the tinme of arrest of the accused. Wharton's Law Lexicon explains
"bail’ as 'to set at liberty a person arrested or inprisoned, on
security being taken for his appearance.’ Thus bail is basically

rel ease fromrestraint, nmore particularly the custody of Police. The

di stinction between an ordi nary order of bail and an order under
Section 438 of the Code is that whereas the former is granted after
arrest, and therefore neans rel ease fromcustody of the Police, the
latter is granted in anticipation of arrest and is therefore effective
at the very nonment of arrest.(See: Gur Baksh Singh v. State of Punjab
1980(2) SCC 565). Section 46(1) of the Code, which deals with
how arrests are to be nmade, provides that in making an arrest the
Police officer or other person naking the sane "shall actually touch or
confine the body of the person to be arrested, unless there be a

submi ssion to the custody by word or action". The order under Section
438 of the Code is intended to confer conditional immunity fromthe
touch as envi saged by Section 46(1) of the Code or any confinement.
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The apex Court in Balachand Jain v. State of Madhya Pradesh (AR 1977
SC 366) has described the expression "anticipatory bail’ as mi snoner.
It is well-known that bail is ordinary manifestation of arrest, that
the Court thinks first to make an order is that in the event of arrest
a person shall be released on bail. Manifestly there is no question of
rel ease on bail unless the accused is arrested, and therefore, it is
only on an arrest being effected the order becones operative. The power
exerci sabl e under Section 438 is sonewhat extraordinary in character
and it is only in exceptional cases where it appears that the person
may be falsely inplicated or where there are reasonabl e grounds for
hol di ng that a person accused of an offence is not likely to otherw se
m suse his liberty then power is to be exercised under Section 438.

The power being of inportant nature it is entrusted only to the higher
echel ons of judicial foruns, i.e. the Court of Session or the Hi gh
Court. It is the power exercisable in case of an anticipated accusation
of non-bail abl e of fence. The object which is sought to be achi eved by
Section 438 of the Code is that the nonent a person is arrested, if he
has al ready obtained an order fromthe Court of Session or Hi gh Court,
he shall be released i mediately on bail w thout being sent to jail

Sections 438 and 439 operate in different fields. Section 439 of
the Code reads as fol l'ows:
"439. (1) A H gh Court or Court of Session nmay

direct -
(a) that any person accused of an offence and in
custody be rel eased on bail, and if the offence is

of the nature specified in sub-section (3) of
Section 437, may inpose any condition which it
consi ders necessary for the purposes nentioned in
that sub-section;
(b) that any condition inmposed by the Mgistrate
when rel easi ng any person on bail be set aside or
nodi fied. "
(underlined for enphasis)

It is clear froma bare reading of the provisions that for naking

an application in terns of Section 439 of the Code 'a person has to be
in custody. Section 438 of the Code deals with "Direction for grant of
bail to person apprehending arrest".

I n Sal auddi n Abdul samad Shai kh v. State of Maharashtra (AR 1996
SC 1042) it was observed as foll ows:

"Anticipatory bail is granted in anticipation of
arrest in non-bailable cases, but that does not mean
that the regular court, which is to try the

of fender, is sought to be bypassed and that is the
reason why the Hi gh Court very rightly fixed the
outer date for the continuance of the bail and on
the date of its expiry directed the petitioner to
nove the regular court for bail. That is the correct
procedure to foll ow because it nust be realised that
when the Court of Sessions or the Hi gh Court is
granting anticipatory bail, it is granted at a stage
when the investigation is inconplete and, therefore,
it is not informed about the nature of evidence

agai nst the alleged offender. It is, therefore,
necessary that such anticipatory bail orders should
be of alimted duration only and ordinarily on the
expiry of that duration or extended duration the
court granting anticipatory bail should leave it to
the regular court to deal with the matter on an
appreci ation of evidence placed before it after the
i nvestigation has nade progress or the charge-sheet
is submitted".
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(Enphasi s suppl i ed)

In KL. Verma v. State and Anr. (1996 (7) SCALE 20) this Court
observed as fol |l ows:

"This Court further observed that anticipatory

bail is granted in anticipation of arrest in non-
bai | abl e cases, but that does not nean that the
regul ar court, which is to try the offender, is
sought to be bypassed. It was, therefore, pointed
out that it was necessary that such anticipatory
bail orders should be of @ limted duration only and
ordinarily on the expiry of that duration or

ext ended duration the court granting anticipatory
bail should leave it to the regular court to dea
with the matter on-an appreciation of evidence

pl aced before it after the investigation has made
progress or the charge-sheet is submtted. By this,
what the Court desired to convey was that an order
of anticipatory bail does not enure till the end of
trial but it nust be of limted duration as the
regul ar court cannot be bypassed. The limted
durati on nust be determ ned having regard to the
facts of the case and the need to give the accused
sufficient time to nove the regular court for bai
and to give the regular court sufficient tinme to
determ ne the bail ‘application. In other words, till
the bail application is disposed of one way or the
other the court may allow the accused to renain on
anticipatory bail. To put it differently,
anticipatory bail may be granted for a duration
which may extend to the date on which the bai
application is disposed of or even-a few days
thereafter to enabl e the accused persons to nove the
hi gher court, if they so desire."”

(Enphasi s suppl i ed)

In Nirmal Jeet Kaur v. State of MP. and Another (2004 (7) SCC

558) and Sunita Devi v. State of Bihar-and Anr. Crim nal Appeal arising
out of SLP (Crl.) No. 4601 of 2003 disposed of on 6.12.2004 certain
grey areas in the case of K L. Verna's case (supra) were noticed. The
sane related to the observation "or even a few days thereafter to
enabl e the accused persons to nove the H gher Court, if they so

desire". It was held that the requirenment of Section 439 of the Code is
not wi ped out by the above observations. Section 439 conmes into
operation only when a person is "in custody”". 'In K L. Verma's case

(supra) reference was made to Sal auddin’s case (supra). In the said
case there was no such indication as given in K L. Verna's case
(supra), that a few days can be granted to the accused to nove the
hi gher Court if they so desire. The statutory requirenent of Section
439 of the Code cannot be said to have been rendered totally

i noperative by the said observation.

In view of the clear |anguage of Section 439 and in view of the
decision of this Court in N ranjan Singh and Anr. v. Prabhakar Rajaram
Kharote and Ors. (AR 1980 SC 785), there cannot be any doubt that

unl ess a person is in custody, an application for bail under Section
439 of the Code woul d not be maintainable. The question when a person
can be said to be in custody within the nmeaning of Section 439 of the
Code cane up for consideration before this Court in the aforesaid
deci si on.

After analyzing the crucial question is when a person is in
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custody, within the neaning of Section 439 of the Code, it was held in
Ni rmal Jeet Kaur’'s case (supra) and Sunita Devi’'s case (supra) that for
maki ng an application under Section 439 the fundamental requirenent is
that the accused should be in custody. As observed in Sal auddin’s case
(supra) the protection in terms of Section 438 is for alimted
duration during which the regular Court has to be noved for bail

Qovi ously, such bail is bail in terms of Section 439 of the Code,
nmandating the applicant to be in custody. Oherw se, the distinction
bet ween orders under Sections 438 and 439 shall be rendered neani ngl ess
and redundant.

If the protective unbrella of Section 438 is extended beyond what

was | aid down in Sal auddin’s case (supra) the result would be clear
bypassi ng of what is nandated in Section 439 regardi ng custody. In

ot her words, till the applicant avails renedies upto higher Courts, the
requi renments of Section 439 beconme dead letter. No part of a statute
can be rendered redundant in that manner

Section 438 is a procedural provision which is concerned with the
personal ‘liberty of an individual who is entitled to plead, innocence,
since he is not on the date of application for exercise of power under
Section 438 of the Code convicted for the offence in respect of which
he seeks bail. The applicant nust show that he has 'reason to believe’
that he may be arrested in a non-bail able offence. Use of the
expression’'reason to helieve’ that he may he arrested in a non-bailable
of fence. Use of the expression 'reason to believe’ shows that the
applicant may be arrested nmust be founded on reasonabl e grounds. Mere
"fear" is not 'belief’ for which reason it is not enough for the
applicant to show that h has sone sort of vague apprehension that some
one is going to make an accusation agai nst himin pursuance of which he
may be arrested. G ounds on which the belief on the applicant is based
that he nay be arrested in non-bail abl e of fence nust be capabl e of
bei ng exam ned. |If an application is nmade to the H gh Court or the
Court of Session, it is for the Court concerned to deci de whether a
case has been made out of for granting the relief sought. The
provi si ons cannot be invoked after arrest of the accused. A bl anket
order should not be generally passed. It flows fromthe very | anguage
of the section which requires the applicant to show that he has reason
to believe that he may be arrested. A belief can be said to be founded
on reasonabl e grounds only if there is sonething tangible to 'go by on
the basis of which it can be said that the applicant’s apprehension
that he may be arrested is genuine. Normally a direction should not
issue to the effect that the applicant shall be rel eased on bai
"whenever arrested for whichever offence whatsoever”. Such ' bl anket
order’ should not be passed as it would serve asa bl anket to cover or
protect any and every kind of allegedly unlawful activity. An order
under Section 438 is a device is secure the individual’s liberty’ /it is
neither a passport to the conm ssion of crimes nor a shield agai nst any
and all kinds of accusations likely or unlikely. B On the facts of the
case, considered in the background of |egal position set out above,
this does not prinma facie appear to be a case where-any order in terns
of Section 438 of the Code can be passed.

The next question is whether a Court can pass an-interimorder
not to arrest the applicant, where an application under Section 438 of
the Code is pending disposal

In the instant case no application for protection in terns of

Section 438 of the Code is pending. What the appellant can do after
surrendering to custody on 17th March, 2005, is to file an application
in terns of Section 437 or 439, as the case nmay be. Even otherw se,
the direction which a Court can issue under Section 438 of the Code is
that in the event of arrest of an accused on an accusation of

comm tting a non-bail abl e of fence, he shall be rel eased on bail subject
to such conditions as the Court may deemfit to inmpose. An application
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under Section 438 of the Code can be noved only by a person who has not
al ready been arrested. Once he is arrested, his renedy is to nove the
concerned Court either under Section 437 or Section 439 of the Code. In
the very nature of the direction which the Court can issue under
Section 438 of the Code, it is clear that the direction is to be issued
only at the pre-arrest stage. The direction becones operative only
after arrest. The condition precedent for the operation of the
direction issued is arrest of the accused. This being so, the
irresistible inference is that while dealing with an application under
Section 438 of the Code the Court cannot restrain arrest.

Odinarily, arrest is a part of the process of investigation
i ntended to secure several purposes. The accused may have to be
guestioned in detail regarding various facets of notive, preparation
comm ssion and aftermath of the crine and the connection of other
persons, if any, in the crinme. There may be circunstances in which the
accused may provide information |eading to discovery of material facts.
It may be necessary to curtail his freedomin order to enable the
i nvestigation to proceed wi thout hindrance and to protect w tnesses and
persons connected with the victimof the crine, to prevent his dis-
appearance to maintain awand order-in the locality. For these or
ot her reasons, arrest may becone inevitable part of the process of
i nvestigation. The legality of the proposed arrest cannot be gone into
in an application under Section 438 of the Code. The role of the
i nvestigator is well-defined and the jurisdictional scope of
interference by the Court in the process of investigation is limted.
The Court ordinarily will not interfere with the investigation of a
crime or with the arrest of accused in a cognizabl e of fence. An
interimorder restraining arrest, if passed while dealing with an
application under Section 438 of the Code will ambunt to interference
in the investigation, which cannot, at any rate, be done under Section
438 of the Code.

We nake it clear that whil e upholding the rejection of the prayer
in terms of Section 438 of the Code, we are not expressing any opinion
on the nerits of the case. Wen the bail application is moved in terns
of Section 439 of the Code before the concerned Court the same shall be
considered in its proper perspective in accordance with |aw. -~ Let the
appel l ant, as submitted by |earned counsel for him appear in the Court
of learned SDIM Alipore on 17th March, 2005. ~If an application for

bail is noved, the | earned SDIM would do well to dispose it of on the
day it is filed. |In case the prayer for bail is rejected and as stated
by | earned counsel for the appellant an application for bail is filed

before |l earned District and Sessions Judge, 24, Parganas South, West
Bengal on 17th March, 2005, the said Court would do well to dispose of
the application as early as practicable, preferably by 19th of /March
2005. If it is filed at a later date, the learned District and

Sessi ons Judge woul d make an effort to dispose it of within three days
of its filing. Learned counsel appearing for the State has

undertaken that all relevant records shall be produced before the Court
dealing with the bail application and no adjournnent shall be asked for
on the ground of non-availability of records.

Appeal is accordingly disposed of with no order as to costs.




