http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 5

CASE NO. :
Appeal (crl.) 11-13 of 2004

PETI TI ONER
Sahdeo & O's.

RESPONDENT:
State of U P.

DATE OF JUDGVENT: 30/ 04/2004

BENCH
K. G Bal akri shnan & B. N. Sri kri shna.

JUDGVENT:
JUDGM ENT

W TH

CRI M NAL APPEAL NO. 1 OF 2004

Sat yendr a .. Appel | ant
Vs.
State of U P. .. Respondent

K. G BALAKRI SHNAN, ' J.

El even accused were tried by the court of sessions, Mizaffarnagar, for
of f ences puni shabl e under Sections 147, 148, 395, 397, 452 and 302 read with
Section 149 | PC There were al so charges agai nst sone of the accused under
Sections 25 and 27 of Arnms Act. After the trial, ‘the Sessions Judge convicted
five accused for the offences punishable under Section 302 read with Section
149 | PC. They were al so convicted under Sections 148 and 452 | PC and
under Sections 25 and 27 of the Arns Act. Si x accused were acquitted by the
Sessions Court. The five accused, who were found guilty, were sentenced to
death by the Sessions Court. These accused filed an appeal before the High
Court of Allahabad and the State also filed an appeal against the acquittal of
the other five accused. The appeal preferred by the convicted accused was
di smi ssed. However, the State appeal filed against the acquittal of the five
accused persons was partly allowed and appellant Satyendra was found
guilty of the offences punishable under Section 302 read with Section 149 and
he was al so sentenced to death by the High Court. As regards the other five
accused who were convicted by the Sessions Court, their sentence of death
was confirmed by the H gh Court.

The incident, which has given rise to the present appeals, happened on
12.1.2000 at about 5.P.M on the outskirts of wvillage Bahadurpur. PW 1
Brijesh Kumar and PW2 Raj Bahadur along with one Anil Kunar and ei ght
deceased persons had, on the fateful day, gone to‘attend a case at <the

sessions court at Muizaffarnagar. That sessions case was in respect of t he
death of one Anand Pal, who was murdered on 5.3.1999. Deceased Padam
Singh, Raj Pal Singh and Sonu were accused in that case. After the sessions

case was over, all the now deceased ei ght persons, PW21 and PW2, and Ani
Kumar boarded a bus to reach their village at Bahadurpur. Wen the bus
reached near the village Bahadurpur, two Maruti cars and a notorcycle cane
from behi nd and stopped in front of the bus to intercept the sane. The bus
was stopped and all the twelve accused entered the bus. Dharmendra @
Bittu and Subhash were armed with rifles. Sahdeo, Chandraveer and Satyapa
were arnmed with guns. Satyendra and Parvinder were armed with revol vers.

As soon as these accused entered the bus, they started firing as a result of
whi ch Padam Si ngh, Jai veer Singh, Ashok, Paran Pal and Sonu died on the
spot . PW1 Brijesh Kumar; PW2 Raj Bahadur; Rakesh and Prem managed

to get down fromthe bus and they ran for their 1lives. The accused chased the
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deceased Rakesh and Prem to the house of Hukum Singh and fired at them

Both Rakesh and Prem died at the house of Hukum Singh. PW1 and PW?2

hid thensel ves and nmanaged to escape. Deceased Prem was shot at when

he was on the verandah of Hukum Singh’s house whereas Rakesh was inside a
room of that house and the door of that room was broke open and he was kill ed.
The prosecution had alleged that the accused persons | ooted the house of
Hukum Si ngh and sone gold & silver ornanents, silver coins and a double
barrel gun were taken away fromthat house. The accused persons are the
sons, grand-sons and great grand-sons of one Data Ram and the deceased

persons are the children and grand children of Lila Pant. Lila Pant and Data
Ram were the children of one Ganga Sahai . It appears that there was a |ong
standing enmty between these two groups of persons, though they are the

i neal descendents of one conmpbn ancestor.

Based on the information furnished by PW1, the Station House O ficer
of Sikhera Police Station recorded the F.I. statement at 7.15 P.M on 12.1.2000.

Nanes of all the twelve accused persons were mentioned in the F.lI. statenent.
PW4 Vinod Kumar Tewatia took over the investigation. He visited the place of
i nci dent and took necessary phot ographs. On 12.1.2000 he seized the enpty
cartridges and two bullets fromthe bus. From t he house of Hukum Si ngh, one
live cartridge of 315 bore and one enpty cartridge of 12 bore were also
recover ed. The inquest over the dead bodies was held by Sub I nspector of
Police, S. P. Tyagi. The bodies were later sent for post-nortem exani nation
PW3, Dr. V.C. Cupta conducted the post nortem exam nati on. There were

series of gun shot injuries on the bodies of the deceased persons. Accused

Satyendra surrendered before the court and he was remanded to cust ody.

Based on his information, one country-made pistol and a hero honda notor-cycle
were recovered froma sugarcane field. The other accused were also arrested
and based on the statenment of these accused persons, certain weapons of

of fence were recovered. One of ‘the cars allegedly used by the accused was

al so recovered

The conviction and sentence entered against these appellants are

strongly assailed by the appellants’ counsel on various grounds. Seni or
counsel , Shri Sushil Kumar submtted that the prosecution could not produce

any satisfactory evidence to show that the incident happened as all eged by the
prosecuti on. It was argued that the prosecution case that six persons were

shot dead inside the bus is highly inprobable and that failure of the prosecution
to produce cogent and convincing evidence to prove that the incident happened

in the bus conpletely falsifies the prosecution case. I't was pointed out that
neither the driver nor the conductor of the bus was examined as a wtness. The
bus was not recovered nor a proper 'mahzar’  prepared and it was contended

t hat had the incident happened inside the bus, there would have been sone fire
marks at any part of the bus and that the prosecution suppressed this materia
evi dence. It was also subnmitted that PW1 and PW2 deposed that there was

i ndiscrimnate firing when the accused were inside the bus and Shri Sushi

Kumar contended that had there been such a firing, many other occupants of the
bus woul d probably have sustained injuries as there were 30-40 other

passengers inside the bus at the tinme of the incident.

The counsel for the State who supported the judgnents of the sessions
court as well as the High Court contended that the incident happened inside the
bus.

At the outset we nust observe that the investigation of this case was
hopel essly conduct ed. The Investigating Oficer did not prepare a proper scene
"mahzar’ and as the occurrence happened inside the bus, the bus itself should
have been seized by the police to prove the prosecution case. Sone of the
Wi t nesses were questioned by the police after a long | apse of tinme. Many of the
rel evant facts were not noted by the Investigating Oficer. We are al so surprised
to note that the first information that is said to have been recorded on 12.1. 2000
reached the Magistrate only on 18.1.2000. PW2, the eyewitness Raj Bahadur
was questioned on 27.1.2000. So al so, Hukum Singh, in whose house two
nmur ders took place, was questioned either on 26th or 27th January, 2000. The
I nvestigating Oficer has not given reasonabl e explanation for this delay in
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guestioning the material w tnesses. The prosecution also failed to produce al

mat eri al witnesses. Only seven wi tnesses were exam ned on the side of the

prosecuti on. In a case of this serious nature, failure of the police to produce the
best evidence before the court casts serious reflection on the systemitself that is
followed in investigation of crimnal cases in the State. A case of this serious

nature which resulted in the death of eight persons and the death sentence of six
persons shoul d have been conducted with nore circunspection and
seriousness.

Though the investigation conducted bv the prosecution was highly
unsati sfactory, there is convincing evidence to prove that these appellants were
responsi bl e for causing the death of eight persons. PW1 and PW2 deposed
that all the deceased persons were inside the bus when the accused persons
arned with weapons got into the bus. Three of the deceased persons were
sitting on the seat just behind the driver’'s seat and the other three persons were
sitting 2-3 seats behind the front seat. The deceased persons were cl osely
known to the appel lants.~ Sone of the appellants entered the bus through the
front door while the others entered through the rear door. The appel | ants thus
coul d successfully prevent the deceased persons fromgetting out of the bus.
The nedi cal evidence shows that all the deceased persons had been fired at
froma very close range. Since the victins were wunarmed and the appellants
were fully arnmed with fire-arns, it was easy for the appellants to overpower
and shoot the deceased and the other passengers must have been allowed to
go out of the bus either at the tinme of incident or inmmediately after the incident.

The evidence of PW1 and PW2 in this regard is clear and convi nci ng. It is
pertinent to note that PW2 Raj Bahadur was not even cross-exam ned in detai

to challenge the veracity of his evidence. He deposed in clear ternms that the
accused persons entered the bus and started firing and that all the six persons
received injuries in-the bus. As regards the incident that happened in the
house of Hukum Singh in which the deaths of Rakesh and Prem were caused,

the evidence of PW1 and PW2 is satisfactory and convincing. These two

wi t nesses deposed that they were chased by the accused and they nmanaged

to escape by hiding thenselves in a house nearer to the house of Hukum Si ngh
and there was no dispute regarding the identity of these appellants. PW1 and
PW2 were known to themfor a long period and they are distantly related al so.

The counsel for the appellants seriously contended that the First
Informati on Report was received by the Magistrate only on 18.1.2000 and the
prosecution did not explain the six days delay in sending the F.I.R to the court.
It is inmportant to note that the Investigating Oficer was not asked to explain how
the delay occurred in sending the F.I1. R to the Mgistrate: The counsel further
contended that the F.1.R nmust have been concocted |ater after the inquest and
post nortem exam nati ons were over. It was submitted that the delay in sending
the F.1.R to the Magistrate enabled the prosecution to cook up a false case
agai nst the appell ants. We are not inclined to accept this contention for the
reason that the F. 1. Statenent contains only a brief statement of events. |If the
F.I.R had been prepared later after the inquest ~and post nortem were over,
many nore matters coul d have been incorporatedin the F.I.R The absence of
any further details in the F.1.R shows its genui neness and the del ay probabl y
woul d have happened due to sone other reason, whi ch the Investigating Oficer
was not given any opportunity to explain. Lastly, ‘the counsel for the appellants
submitted that either PW1 or PW2 could not give any evidence as to which
appel | ant caused the death of which deceased and the absence of evidence
regarding the overt acts allegedly nade by these appellants showed that many
of these appellants were not party to the unlawful assenbly. This plea al so
cannot be accepted. The trial court as well as the Hi gh Court convicted those
accused persons who were arnmed with fire-arms. There were no other injuries
found on the dead bodies of the deceased person having either been caused
by a ’'Lathi’ or other blunt weapon. Therefore, those who were all egedly armed
with ’*Lathis’ were acquitted by the sessions court and their acquittal was
confirmed by the H gh Court. As regards the nature of the unlawful assenbly,
there is clear evidence to the effect that all of themcane in a group by using
cars and a motor-cycle and intercepted the bus. Knowi ng fully well that the
deceased persons were travelling in that bus, the appellants entered the bus
and w thout giving any opportunity to the deceased persons to escape fromthe
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bus, killed themon the spot. The conmon obj ect of the unlawful assenbly is
clearly spelt out fromthe nature and circunstances of the evidence.

As regards the sentence of death inposed on five accused persons by the

sessions court, which was confirmed by the appellate court, the counsel for the
appel l ants, Shri Sushil Kumar submitted that in the absence of clear and

convi nci ng evidence regarding the conplicity of the accused, these appellants
could not be visited with the death penalty, while the counsel for the State
submitted that this is a ghastly incident in which eight persons were done to
death and the death penalty alone is the nost appropriate punishment to be

i mposed. Though it is proved that there was an unl awful assenbly and the

conmon obj ect of that unlawful assenbly was to kill the deceased persons,

there is anot her aspect of the matter i nasmuch as there is no clear evidence
by the use of whose fire-armall the six deceased persons died as a result of
firing in the bus . I't isalso pertinent to note that the investigating agency
failed to produce cl ear and distinct evidence to prove the actual overt acts of

each of the accused. The failure to exam ne the driver and conductor of bus,

the failure to seize the bus and the absence of a proper ’'mahzar’, are al

| apses on the part of investigating agency. Moreover, the doctor who gave
evi dence before the court was not properly cross-exam ned regarding the nature

of the injuries. Some nore detail's could have been collected as to how t he
i nci dent mi ght have happened inside the bus. These facts are pointed out to
show that the firing nmay have been caused by the assailants even while they

were still standing on-the f oot board  of the bus and sonme of the appellants
may not, in fact, /have had an occasion to use the fire-arm though they fully
shared the comon object of the unlawful” assenbly. [Inposition of the death
penalty on each of the five appellants nmay not be justified under such

ci rcunst ances. W take this viewin view of the peculiar circunstances of the

case and it should not be understood to nean that the accused persons are
not to be convicted under Section 302 read with Section 149 and the death
penalty cannot be inposed in the absence of various overt acts by i ndi vi dua
accused persons. In view of the nature and circunstances of the case, we
conmut e the death sentence i nposed on A-1 Sahdeo, A-4 Subhash, A-5
Chandraveer, A-7 Satyapal and A-10 Parvinder to inprisonnent for life.

Crimnal Appeal No. 1 of 2004 is filed by accused Satyendra who was
acquitted by the sessions court, ' but subsequently convicted by the High
Court and found guilty of the offence puni shabl e under Section 302 read with
Section 149 IPC and al so Sections 148 and 452 | PC and sentenced to death.

Shri S. Muralidhar, Advocate, appearing on behalf of this appellant submitted that
the Hi gh Court seriously erred in reversing his acquittal. The ‘acquittal of this
appel l ant by the sessions court was based on the reason that the recovery of a
country-nmade pistol and a notor-cycle pursuant to his alleged confession was

not satisfactorily proved. The Sessions Judge found -t hat the recovery of the
notor-cycle and the country-nmade pistol was purported to have been done on
22.1.2000. The Sessions Judge had noticed that on 22.1.2000, ‘appellant

Satyendra was produced in the court and that there could not have been any

recovery as alleged by the prosecution. The prosecution could not prove 'that
appel | ant Satyendra had made any confessional statenent. Thi's aspect was
considered at length in paragraph 54 of the sessions court judgnent. The Hi gh

Court did not attach any inportance to this aspect “of the case and reversed the
acquittal on the ground that the prosecution evidence showed that appell ant
Satyendra al so was arnmed with a weapon and he came on the notor-cycle

al ong with Parvinder and since Parvinder was found guilty and convicted,
appel | ant Satyendra should al so have been found guilty of the offence under
Section 302 read with Section 149 |PC

When the prosecution relied on the recovery of two inportant itens,
nanely, the country-made pistol and the notor-cycle, it should have produced
sati sfactory evidence to prove these recoveries. The failure to produce the
confessional statement allegedly nade by appellant Satyendra and the fact that
on that particular day there could not have been any recovery of these itens at
his instance, are inportant circunstances which throw serious doubt on the
prosecution case. The Sessions Judge had taken a reasonable view of the
matter. The Hi gh Court should not have reversed the acquittal and convicted
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appel | ant Satyendra for the offence punishable under Section 302 read with
Secti on 149. Therefore, we set aside the conviction and sentence of the
appel | ant, Satyendra, for the offence under Section 302 read with Section 149
| PC and Sections 148, and 452 | PC He is acquitted of all the charges.

In the result, the appeals preferred by A-1 Sahdeo, A-4 Subhash, A-5
Chandr aveer, A-7 Satyapal and A-10 Parvinder are partly allowed and their
conviction on all the counts is confirnmed. However , the sentence of death
penalty imposed on them for the offence punishable under Section 302 read
with Section 149 is comuted to inprisonnent for Iife. The Cimnal Appeal No.
1 of 2004 filed by Satyendra is allowed and he is acquitted of all the charges
framed agai nst himand the sentence inposed on himis set aside. He is
directed to be released forthwith, if not required in any other case.




