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Leave granted.

Chal l enge in this appeal is to the judgnent rendered by a
| earned Single Judge of the Rajasthan Hi gh Court at Jodhpur
di sm ssing the appeal filed by the appellant under Section 28
of the H ndu Marriage Act, 1955 (in short the 'Act’).

Background facts in a nutshell are as foll ows:

Respondent filed an application for divorce on the ground
of cruelty alleging that because of the acts of cruelty on severa
occasi ons perpetuated by the appellant, the respondent-
husband was under apprehensi on that it would not be
desirable and safe to stay with the appellant and to continue
their marital relationships.

It was, inter-alia, stated in the divorce petition as follows:

Parties got married according to the H ndu rites on
17.4.1993. The appellant’s father was an enpl oyeein the
Rai | way departnment and the appellant used to make denmands
for noney frequently and used to quarrel when noney was not
pai d. She did not even provide food to her husband or the
children and used to threaten the husband to fal sely inplicate
himin a case of dowy demand and to kill the children and to
put the blame on the respondent-husband and his famly
menbers. On 23.10. 1999 she took Rs.1,05,000/- fromthe
respondent and acknow edged the receipt of the noney in the
di ary of the respondent-husband. She used to borrow noney
fromtinme to time at the behest of her parents. Fromthe
wedl ock four children were borne namely, Neha, Anu, Khenr a]
and Vi shnu Sagar. The appellant used to keep the children
tied by ropes and she attenpted to throw them down fromthe
rooftop and used to physically torture them She was
temperanental |y very cruel and used to behave cruelly with
the children al so. She always used to threaten that she wll
destroy the whole fanmly of the respondent and that there
woul d be no successor left in the famly. On 5.4.2002 at about




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

12. 00 noon she |l eft her parental home alongwith three

children nanely, Neha, Anu and Khenraj on the pretext that

she was going to her parental house which was |ocated in the
sane village. Since she did not return till evening as was told
to the respondent - husband, he started searching for her.

During course of search the garnents and slippers of the
children and the appellant were found |ying near the well of

Ram al ji. Police was inforned and on search dead bodies of the
three children were recovered fromthe well and appell ant was
al so taken out of the well. A crimnal case was instituted and

she was convicted for an offence under Section 302 of the

I ndi an Penal Code, 1860 (in short the "IPC ). She was pregnant
at that time and subsequently delivered a child. She filed an
application for bail. Wiile on bail, she filed a fal se case
all eging dowy dermand agai nst the respondent-husband and

his fam |y menbers. Final report was given by police and it
was observed that a fal se case had been | odged.

The appellant filed her response to the petition for
di vorce and cont ended that no ampunt was borrowed by her
father or-any of her famly nmenbers. The respondent-husband
used to threaten her for dowy and she had never perpetuated
any cruelty so far asthe children and the husband are
concerned. She did not know as to how the children fell into
the well. She was herself unconscious and recovered after
about four days. The husband, in fact, turned her out of
matri moni al honme on 5.4.2002 al ongwi th their three children
Unfortunately, she and the three children fell into the well.
The appeal is pending agai nst her conviction.

The trial Court found that the allegation of cruelty was
establ i shed. Several instances were noted. One of themrelated
to her behavi our on the date of judgment in the crimnal case.
After the judgment of conviction was pronounced, she
threatened to kill the husband and prosecute him It was al so
noted by the trial Court that the all egation made by her
alleging for dowy demand was di s-believed and the police
gave final report stating that the case was fal sely | odged. The
trial Court granted the decree of divorce which was, as noted
above, confirmed by the High Court in appeal by dism ssing
appel | ant appeal

Learned counsel for the appellant submitted that the
foundation of decree for divorce is the alleged conviction for
whi ch the appeal is pending and, therefore, the H gh Court
shoul d not have di sposed of the matter. In any event, it is
submitted that it was the husband and his famly nmenbers
who were torturing her and being threatened by the husband
she had not nmade any grievance with the police.

Unfortunately, when she nade the allegation, the police did
not properly investigate the matter and gave a final report
exonerating the husband.

Learned counsel for the respondent on the other hand
submitted that the instances highlighted by the trial Court
and anal ysed in great detail by the H gh Court clearly nade
out a case for dowy and no interference is called for in this
appeal

The expression "cruelty" has not been defined in the Act.
Cruelty can be physical or nmental. Cruelty which is a ground
for dissolution of marriage may be defined as wilful and
unjustifiabl e conduct of such character as to cause danger to
life, linmb or health, bodily or nmental, or as to give rise to a
reasonabl e apprehension of such a danger. The question of

mental cruelty has to be considered in the light of the norms
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of marital ties of the particular society to which the parties
bel ong, their social values, status, environnent in which they
live. Cruelty, as noted above, includes nmental cruelty, which
falls within the purview of a matrinmonial wong. Cruelty need
not be physical. |If fromthe conduct of his spouse sane is
establ i shed and/or an inference can be legitimtely drawn that
the treatnment of the spouse is such that it causes an
apprehension in the mnd of the other spouse, about his or

her nental welfare then this conduct anmpunts to cruelty. In
delicate human rel ationship |ike matrinony, one has to see

the probabilities of the case. The concept, a proof beyond the
shadow of doubt, is to be applied to crimnal trials and not to
civil matters and certainly not to matters of such delicate
personal relationship as those of husband and wife.

Therefore, one has to see what are the probabilities in a case
and | egal cruelty has to be found out, not nmerely as a matter
of fact, but as the effect on the mind of the conplai nant
spouse /because of the-acts or om'ssions of the other. Cruelty
may be physical or corporeal or may be nental. |n physica
cruelty, there can be tangi ble and direct evidence, but in the
case of nmental cruelty there may not -at the sane tine be

direct evidence. |In cases where there is no direct evidence,
Courts are required to probe into the nental process and
mental effect of incidents that are brought out in evidence. It

isinthis viewthat one has to consider the evidence in
mat ri noni al di sputes.

The expression 'cruelty’ has been used in relation to

human conduct or human behavi our.” It is the conduct in

relation to or in respect of matrinonial duties and obligations.
Cruelty is a course or conduct of one, which is adversely
affecting the other. The cruelty nmay be nental or physical
intentional or unintentional. If it is physical, the Court wll
have no problemin deternmning it. 1t is a question of fact and
degree. If it is nmental, the problem presents difficulties. First,
the enquiry must begin as to the nature of cruel treatnent,
second the inpact of such treatnent in the mnd of the

spouse, whether it caused reasonable apprehension that it

woul d be harnful or injurious to live with the other

Utimtely, it is a mtter of inference to be drawn by taking
into account the nature of the conduct and its effect on the
conpl ai ni ng spouse. However, there may be a case where the
conduct conpl ained of itself is bad enough and per se

unlawful or illegal. Then the inpact or injurious effect on the
ot her spouse need not be enquired into or considered. In such
cases, the cruelty will be established if the conduct itself is

proved or admitted (See Shobha Rani v. Madhukar Reddi, AIR
1988 SC 121 and A. Jayachandra v. Aneel Kaur 2005 (2)
SCC 22 ).

To constitute cruelty, the conduct conplai ned of should

be "grave and wei ghty" so as to cone to the conclusion that
the petitioner spouse cannot be reasonably expected to live
with the other spouse. It nmust be sonething nore serious
than "ordinary wear and tear of married Iife". The conduct,
taking into consideration the circunstances and background
has to be examined to reach the concl usi on whether the
conduct conpl ai ned of anpbunts to cruelty in the matrinoni al

| aw. Conduct has to be considered, as noted above, in the
background of several factors such as social status of parties,
their education, physical and nental conditions, custons and

traditions. It is difficult to lay down a precise definition or to
gi ve exhaustive description of the circunmstances, which would
constitute cruelty. It rmust be of the type as to satisfy the

consci ence of the Court that the rel ationship between the
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parties had deteriorated to such an extent due to the conduct

of the other spouse that it would be inpossible for themto |live
together without nmental agony, torture or distress, to entitle
the conpl ai ni ng spouse to secure divorce. Physical violence is
not absolutely essential to constitute cruelty and a consi stent
course of conduct inflicting i measurable mental agony and
torture may well constitute cruelty within the neani ng of
Section 10 of the Act. Mental cruelty may consist of verba
abuses and insults by using filthy and abusive | anguage

| eadi ng to constant disturbance of nental peace of the other

party.

The Court dealing with the petition for divorce on the

ground of cruelty has to bear in nmnd that the problens before
it are those of human beings and the psychol ogi cal changes in
a spouse’s conduct have to-be borne in mnd before disposing

of the petition for divorce. However insignificant or trifling,
such conduct may cause pain in the mnd of another. But

before the conduct can be called cruelty, it nust touch a
certain pitch of severity. It is for the Court to weigh the gravity.
It has to be seen whether the conduct was such that no
reasonabl e person would tolerate it. It has to be considered
whet her the conpl ai nant shoul d be called upon to endure as a
part of normal human [ife. Every matrinonial conduct, which
may cause annoyance to-the other, may not amount to cruelty.
Mere trivial irritations, quarrels between spouses, which
happen in day-to-day married life, nay also not ampbunt to
cruelty. Cruelty in matrimonial |ife my be of unfounded
variety, which can be subtle or brutal. It may be words,
gestures or by nere silence, violent or non-violent.

The foundation of a sound nmarriage is tol erance,

adj ustment and respecting one another. Tolerance to each
other’s fault to a certain bearabl e extent has to be inherent in
every marriage. Petty quibbles, trifling differences should not
be exaggerated and magnified to destroy what is said to have
been nade in heaven. Al quarrels nust be weighed fromthat
poi nt of view in determining what constitutes cruelty in each
particul ar case and as noted above, al ways keeping in‘'viewthe
physi cal and mental conditions of the parties, their character
and social status. A too technical and hyper-sensitive

approach woul d be counter-productive to the institution of
marriage. The Courts do not have to deal with ideal husbands
and ideal wives. It has to deal with particular nan and

worman before it. The ideal couple or a nere ideal one wll
probably have no occasion to go to Matrinonial Court. (See

Dast ane v. Dastane, AR 1975 SC 1534).

The instances of cruelty highlighted by the trial Court
and also by the Hi gh Court clearly prove that the husband was
subj ected to nmental and physical cruelty. It is not-a fact as
submitted by | earned counsel for the appellant that the
conviction in the crimnal case was the foundation for the
decree. On the contrary, the trial Court clearly nentioned that
the aspect was not taken note of as the appeal was pending.

In view of what has been stated above, the inevitable
result is disnmissal of the appeal which we direct. There will be
no order as to costs.




