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ACT:

Representation of the People Act, 1951: ss. 80 & 100
El ection Petition - Dismissal of - For failure to disclose
cause of action - Wen arises.

Citizenship Act, 1955/ Citizenship Rules, 1956; s.9 (2)
r. 30 - Citizenship - Determmnation of - Wether H gh Court
in an election petition-has jurisdiction

Constitution of India, Art. 102(1)(a): Menbership of
Parliament - Whet her an office ~of profit wunder the
Gover nment .

HEADNOTE:

The appellant and the respondent were candidates for
the Anethi Parlianmentary Constituency —at the |[|ast genera
el ection. The respondent was decl ared el ected. The appel | ant
by a petition filed before the H gh Court assailed the
el ecti on of the respondent contending:

(1) that he was disqualified under Art. 102(1)(d) of the
Constitution to be a candidate, because he had ceased to be
an Indian citizen under s. 9 of the Citizenship Act for by
virtue of his marriage to an Italian |ady and acquisition of
property in Italy he nust be deenmed to have (voluntarily
acquired the citizenship of that country,

(2) that by reason of his being a Menber of Parlianent and
drawi ng salary, he was disqualified for being chosen as a
Menber of Parliament since he was holding an office of
profit wthin the neaning of Art. 102(1)(a) of the
Constitution at the time of the election, and (3) that since
the Chief El ection Comm ssioner could not be renmoved from
his office except in like manner and on the |ike grounds as
a Judge of the Suprenme Court, as provided in Art. 324(5) of
the Constitution, no person who was not eligible to be
appoi nted as a Judge of the Suprene Court could be appointed
as the

824
Chi ef Election Comm ssioner, and consequently the Chief
El ection Commi ssi oner, who was functioning, being not

qualified to hold the post, the elections held throughout
the country, including that of the respondent, were void.
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The High Court took the view that notw thstanding the
statutory bar contained in s. 9(2) of the Ctizenship Act,
1955 it had jurisdiction to decide the question whether a
candi date had ceased to be an Indian citizen, since by
virtue of Art. 329 of the Constitution all questions arising
in an election petition filed under the Representation of
the People Act were exclusively triable in an election
petition. It, however, dismssed the election petition
holding that it did not disclose any cause of action for
setting aside the election of the returned candi date.

Di sm ssing the appeal, the Court
N

HELD: 1.(i) Whatever nmay be the proceeding in which the
guestion of loss of citizenship of a person arises for
consi deration, the decisionin that proceeding on the said
guestion should depend upon the decision of the authority
constituted for determning that question under s. 9(2) of
the Citizenship Act, 1955. [836 C-D

(ii) By ~virtue of r. 30 of the Citizenship Rules, 1956
whi ch have been framed under the Act, the Central Governnent
has been —appointed as the authority to decide the question
of voluntary acquisition of citizenship of a foreign country
arising under s.9(2). No other court or authority has,
therefore, the power to  decide the question as to whether
when or how an Indian citizen has acquired the citizenship
of another country. [832 C- E]

(iii) Even where the question whether a person is
qualified to be chosen as a Menber of the Lok Sabha arises
in an election petition the Hi gh Court cannot. proceed to
decide the question of |oss of citizenship of the candidate
concerned notwi thstanding the mandate of Art. 329 of the
Constitution that no election to either House of Parliament
or to the House of the Legislature of a State shall be
call ed in question except by an election petition. [832 E ]
825

(iv) When once a person.is admtted or held to be a
citizen of India, unless thereis a decision of the Centra
CGovernment under s. 9(2) of the Citizenship Act that he has
acquired the citizenship of a foreign country, he should be
presumed to be an Indian citizen.  Sub-section (2) of s. 9
purports to lay down that the right of citizenship of the
person who is admttedly an Indian citizen should not be
exposed to attack in all forunms in the country, but should
be decided by one authority, and that every other court or
authority would have to act only on the basis of the
decision of the prescribed authority in that behalf and on
no ot her basis. That being the nandate of |aw, even the High
Court trying an election petition can declare an Indian
citizen as having acquired the citizenship of . a foreign
State only on the basis of a declaration nade by the Centra
Government. |If such a declaration is produced before a Hi gh
Court it has to give effect to it but in case it is not
forthcomng, the H gh Court should proceed on the ' ground
that the candi date concerned has not ceased to be an lndian
citizen. It cannot independently hold an enquiry into that
guestion on its own. [834 GH, 835 C F]

In the instant case, the respondent was a citizen of
India by virtue of Art. 5 of the Constitution. No decision
had been given by the competent authority under the
citizenship Act on the question whether he had ceased to be
a citizen of India, nor was there any adjudication declaring
that he had acquired the citizenship of a foreign country.
There is no provision in our law which provides that a
person would autonmatically lose his Indian citizenship on
his marriage with a person who is a citizen of a foreign
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country. [828 E-F]

State of Madhya Pradesh v. Peer Mhd. & Anr., [1963]
Supp. 1 S.CR 429, State of Utar Pradesh & Ors. v. Shah
Mohamad & Anr., [1969] 3 S.C.R 1006, The Government of
Andhra Pradesh v. Syed Mhd. Khan [1962] Supp. 3 S.C.R 288,
and Birendranath Chatterjee v. State of West Bengal & Os.,
Al.R [1969] Cal. 386, referred to.

Arun Kumar Bose v. Mhd. Furuhan Ansari & O's., [1984]
1 SCR 118 and Surinder Singh v. Hardial Singh & Os.,
[1985] 1 S.C.R 1059, distinguished.

826

2. (i) The nenbership of Parlianent is not an office
under the GCovernment. The fact that the Lok Sabha had not
been di ssolved on the date on which the election was held,
woul d not, therefore, amount to a disqualification in the
case of a Menber of the Lok Sabha for being a candi date at
the next general election. [837 F-(

(ii) The dissolution of the existing Lok Sabha is not a
condition precedent for holding a general electiontoit.
The proviso to s. 14(2) of the Representation of the People
Act, 1951  authorises the “issue of ~a notification for the
general election before the “expiry of the duration of the
exi sting Lok Sabha. Section 73 of the Representation of the
Peopl e Act authorises the publication of results of a
general election to the Lok Sabha before the expiry of the
duration of the existing Lok Sabha, but by the proviso to
that section it is provided that the issue of such a
notification shall « not be deened to affect the duration of
the Lok Sabha if any, functioning imediately before the
i ssue of the said notification: [836 GH, 837 A-B]

(iii) Wien clause (a) of Art. 102(1) and Art. 106 of
the Constitution are construed in a ~harnonious way, it
cannot be said that by receiving the salary and all owances
payable to a Menmber of Parlianent, such a menber woul d be
di squalified for being chosen asa nember of either House of
Parliament or for continuing as a nmenber of either house of
Parlianment.[ 837 E-F]

3. It does not followfrom the first proviso to Art.
324 (5) of the Constitution that because the Chief Election
Conmi ssi oner could be renpved only in_accordance with the
procedure prescribed for the renoval of a Judge of the
Supreme Court, a person to be appointed to that post should
satisfy the qualifications prescribed for a Judge of the
Supreme Court. [837 H;, 838 A-B]

4. In election petitions pleadings have to be preci se,
speci fic and unanbi guous and if the election petition does
not disclose a cause of actionit is liable to be rejected
inlimne. [829 GH

In the instant case, the allegations in the election
petition, even if they are taken as true, do not disclose
any
827
cause of action for setting aside the election of the
returned candidate. They are frivolous and vexatious. [838
C D

Charanlal Sahu & Ors. v. Gani Zail Singh & Anr.
[1984] 2 S.C.R 6, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 3003
(NCE) of 1985.

Fromthe Judgment and Order dated 6th May 1985 of the
Al | ahabad Hi gh Court in Election Petition No. 7 of 1985.
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Bhagwati Prasad Dixit, in person

Dr. Y.S. Chitale, MR Sharma, S.C. Miheshwari, Dalveer
Bhandari and Ms. Rachna Joshi for the Respondent.

The Judgnent of the Court was delivered by

VENKATARAM AH, J. This appeal is filed under section
116-A of the Representation of the people Act, 1951 agai nst
the judgnent of the H gh Court of Allahabad in Election
Petition No. 7 of 1985 dismissing the election petition for
failure to disclose a cause of action. The appellant and the
respondent were candidates along wth some others at the
| ast general election held to fill the seat in the Lok Sabha
from 25 Anet hi Parliament ary Consti t uency, District
Sultanpur in the State of Uttar Pradesh. The results of the
el ection were declared on Decenber 28, 1984 and the
respondent was declared elected to the Lok Sabha fromthe
constituency. The appellant questioned the validity of the
election of the respondent by an election petition filed
before the H gh Court of Allahabad in Election Petition No.
7 of 1985, The grounds on which the appellant chall enged the
el ecti on of 'the respondent were :

(i) that the respondent had ceased to be an Indian
citizen and, therefore, was disqualified to be a
candi dat e;
(ii) that ~ since at the tine when the el ection was
hel d the respondent was a Menber of Parlianent and
was draw ng sal ary, he was holding an office of
828
profit within the neaning of Article 102(1)(a) of
the Constitution at the time of the election and,
therefore, was disqualified for being chosen as a
Menber of parlianment; and
(iii) that Shri R K  Trivedi who was functioning
as the Chief Election Commi-ssi oner ‘was not
qualified to be appointed as the Chief Election
Conmi ssioner. The entire clections held through
out the country including the election of the
respondent were therefore void.

The al l egations relating to ground No. (i) were set out
in paragraphs 8 to 13, the allegations relating to ground
No. (ii) were set out in paragraphs 14 to 16 ~and the
all egations relating to ground No. (iii) were set out in
paragraphs 17 to 20 of the Election Petition. In support of
ground No. (i) the appellant alleged that because the
respondent had been married to an Italian |ady and had
acquired properties in his own name as well as-in the nane
of his wife in Italy the respondent nust be deened to have
acquired Italian citizenship as per the Italian |law and
ceased to be an Indian citizen wunder section 9 of. the
Citizenship Act, 1955 and that, therefore, under sub-clause
(d) of clause (1) of Article 102 of the Constitution the
respondent was disqualified for being chosen as a nenber of
the Lok Sabha. While it was not disputed that the respondent
was a citizen of India by virtue of Article 5 of the
Constitution, there was no allegation that there had been a
deci si on given on the question whether he had ceased to be a
citizen of India by the conpetent authority wunder the
Citizenship Act, 1955 nor was it the case of the appellant
before us that there was any such adjudication till today
declaring that the respondent had ceased to be a citizen of
India. The contention of the appellant as regards ground No.
(ii) was that while it had been stated in clause (2) of
Article 102 of the Constitution that for the purposes of
that article a person shall not be deened to hold an office
of profit under the Government of India or the Governnent of
any State by reason only that he was a Mnister either for
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the Union or for such state, there was no express provision
to the effect that a Menber of Parlianent who drew sal ary
and all owances was not holding an office of profit and
therefore the respondent who was a Menber of Parlianent on
the date of the election

829

eligible to receive the salary and all owances payable to a
nmenber nust be deenmed to be holding an office of profit
under the GCovernment of India and was disqualified under
sub-cl ause (a) of clause (1) of Article 102 of the
Constitution. The contention as regards ground No. (iii) was
that since the Chief Election Conm ssioner could not be
renoved from his office except in I|ike manner and on the
like grounds as a Judge of the Suprene Court of India as
provided by clause (5) of Article 324 of the Constitution

no person who was not eligible to be appointed as a Judge of
the Supreme Court of India could be appointed as the Chief
El ecti on Commi ssioner ~ and that as Shri R K Trivedi was not
qualified to be appointed as a Judge of the Supreme Court of
India he " could not be appointed as the Chief Election
Comm ssi oner. The election having been held during the tine
he was in office as per the election progranme fixed by him
the entire election was invalid.

The respondent ~ on receipt of the copy of the Election
Petition filed an /application before the H gh Court of
Al l ahabad to strike off the petition since the grounds nade
in the election petition were on the face of the petition
untenable. The H gh Court took up for consideration the
application nade by the respondent for striking off the
petition and after hearing the parties proceeded to dism ss
the petition, on the ground-that it did not disclose any
cause of action. The High Court while holding that it could
deci de the question whether the respondent had ceased to be
a citizen of India came to the conclusion that the
respondent had not |ost the Indian citizenship by virtue of
his marriage with an Italian |ady.. The H gh Court further
held that nenbership of Parlianent on the date of the
election did not ambunt to a disqualification even though
menbers  of Parliament were in. receipt of -salary and
all owances by virtue of such nenbership and that the
appoi ntnent of Shri R K Trivedi as the Chief El ection
Conmi ssioner could not be questioned on the ground that he
did not possess the qualifications prescribed for the post
of a Judge of the Supreme Court of India.

It is nowwell-settled that in election petitions pleadings
have to be precise, specific and unanbiguous and if the
el ection petition does not disclose a cause of action it is
liable to be rejected in limne. In Charanlal Sahu & O's. v.
G ani Zail Singh & Anr., [1984] 2 S.C R 6 which was a

830

petition under section 14 of the Presidential and Vice-
Presidential Elections Act, 1952 challenging the election of
Shri Zail Singh as the President of India, the petition had
al | eged anong ot her grounds (1) that Shri Zail Singh was not
a suitable candidate for the post of the President; (2) that
Shri MH Beg former Chief Justice of the Suprenme Court of
India and then Chairnman of the Mnority Comm ssion had been
engaged by Shri Zail Singh and by the then Prime M nister
for influencing the votes of the mnority conmunities : (3)
that a Cabinet Mnister of the Union Government who was a
supporter and a close associate of Shri Zail Singh exercised
undue i nfluence over the voters by m susing the Governnent
machi nery and that a statenent issued by him asking the
voters to vote for Shri Zail Singh was published by the
Press Informati on Bureau, CGovernnent of India; (4) that the
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then Prine Mnister participated in the el ection conpai gn of
Shri Zail Singh and misused the Governnent nachinery for

that purpose; (5) that the then Prine Mnister nade a
conmunal appeal to the Akali Dal that its nenbers should

vote for Shri  Zail Si ngh; and (6) that Covernnent
heli copters and cars were msused for the purpose of the
el ection of Shri Zail Singh. It was contended on behal f of
Shri Zail Singh that even assuming that those allegations
were true they did not disclose any cause of action for
setting aside the election. This Court came to the

concl usi on that the allegations made as regard the
participation of Shri Beg in canvassing votes for Shri Zai
Singh did not nake out the offence of undue influence as
defined in section 171C of the |Indian Penal Code and that
the election petition did not disclose any cause of action
for setting aside the election of Shri Zail Singh on the
ground of undue influence as specified in 18(1)(a) of the
Presidential and Vice-Presidential Elections Act, 1952. The
Court also cane to the conclusion that the remai ning grounds
all eged by the election petitioner for invalidating the
election of Shri Zail Singh were misconceived. It held that
the use of Covernment machinery, abuse of official position
and appeal to communal® sentinents so |long as such appeal did
not anpbunt to undue influence were not considered by the
Legi slature to be/circunstances which would invalidate a
Presidential or a Vice-Presidential election. The Court
ultimately held that the averments inthe election petition
taken at their face' value, did not disclose any cause of
action for setting aside the -election of 'the returned
candi date on the

831
grounds stated in section 18(1)(a) of the Presidential and
Vi ce-Presidential Elections Act, 1952. It accordingly

di smissed the petition at a prelimmnary stage. The principle
followed by this Court in the above decision is applicable
to the present case al so
As regards ground No. (1) it has to be observed that
the High Court was in error in construing that it /could
deci de the question whether a person had ceased to be an
Indian citizen. The Hi gh Court was of the view that since in
an election petition the H gh Court is called upon to decide
whet her the returned candi date was di squalified to be chosen
as a nmenber of the Lok Sabha it was open to the Hi gh Court
by virtue of that power to decide the question whether a
candi date had ceased to be an Indian citizen notw t hstandi ng
the statutory bar contai ned in section 9(2) of the
Citizenship Act, 1955. The Citizenship Act, 1955 s enacted
by Parliament in exercise of its powers under Entry 17 of
List I of the Seventh Schedule to the Constitution read with
Article 11 thereof. Article 11 of the Constitution /reads
thus :
"11. Parlianent to regulate t he right of
citizenship by law- Nothing in the foregoing
provisions of this Part shall derogate fromthe
power of Parliament to make any provision wth
respect to the acquisition and termnation of
citizenship and all other nmatters relating to
citizenship."
Section 9 of the G tizenship Act, 1955 reads thus :
"9. Termination of citizenship. - (1) Any citizen
of India who by naturalisation, registration or
ot herwi se voluntarily acquires, or has at any tine
bet ween t he 26t h January, 1950 and t he
comencenent of this Act voluntarily acquired, the
citizenship of another country shall, upon such
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acquisition or, as the case my be, such
comencemnent, cease to be a citizen of India;
Provided that nothing in this sub-section shal
apply to a citizen of India who, during any war in
whi ch I ndia may be engaged, voluntarily acquires
832
the citizenship of another country, until the
Central Governnent otherw se directs.
(2) If any question arises as to whether, when or
how any person has acquired the citizenship of
anot her country, it shall be deternmined by such
authority, in such manner, and having regard to
such rules of evidence, as may be prescribed in
this behalf."
In exercise of the powers conferred by clause (h) of
sub section (2) of section 18 of the Citizenship Act, 1955
and sub-section (2) of ~section 9 of that Act the Centra
CGovernment has framed rules to decide the question of
vol untary acquisition of citizenship of a foreign country
and the ‘consequent determination of the citizenship of
India. By rule 30 of the Citizenship Rules, 1956, the
Central Covernment is appointed as the authority to decide
such question. Schedule Il of the CGtizenship Rules, 1956
contains the rules of evidence applicable to a case arising
under section 9(2) of  the Ctizenship Act, 1955. No ot her
Court or authority has the power to decide the question as
to whether, when or how an Indian citizen has acquired the
citizenship of another country. Even where ‘the question
whet her a person is qualified to be chosen as a menber of
the Lok Sabha arises in-an election petitionfiled under the
Representation of the People Act, 1951, the Hgh Court
cannot proceed to decide the question of |oss of citizenship
of the candidate concerned. It cannot be held that the
Ctizenship Act, 1955 should yield “in favour ' of the
Representation of the People Act, 1951 only because the
Latter Act is enacted pursuant to Article 327 of the
Constitution. As nentioned earlier the Citizenship Act, 1955
is also a |law nade by Parliament by virtue of Article 11 of
the Constitution read with Entry 17 of List | of the Seventh
Schedul e to the Constitution
In State cf Madhya Pradesh v. Peer Mhd. & Anr., [1963]
Supp. 1 S.C. R 429, page 438, (Gajendragadkar, J. (as he then
was) speaking for the Constitution Bench observed
"If a dispute arises as to whether an Indian
citizen has acquired the citizenship of another
country, it has to be determ ned by such authority
833
and in such manner and having regard to such rules
of evidence as may be prescribed in that behal f.
That is the effect of section 9(2). It nmay be
added that the rules prescribed in that behalf
have nade the Central Government or its del egate
the appropriate authority to deal wth this
guestion and that nmeans this particular question
cannot be tried in Courts."
(Enphasi s added)
In the State of Uttar Prsdeeh & Ors. v. Shah Mohanmad &
Anr.. .[1969] 3 S.C R 1006, at page 1012 this Court said
“"In our judgrment from the anplitude of the
| anguage enployed in section 9 which takes in
persons in category (2) nentioned above, the
intenti on has been nade clear that all cases which
cane up for determ nation where an Indian citizen
has voluntarily acquired the citizenship of a
foreign country after the comencenent of the
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Constitution have to be dealt with and decided in
accordance with its provisions."

In an earlier decision in the Governnent of Andhra
Pradeah v. Syed Mhd. Khan, [1962] Supp. 3 S.C.R 288, at
page 293 this Court held

"Therefore, there is no doubt that in all cases
where action is proposed to be taken against
persons residing in this country on the ground
that they have acquired the citizenship of a
foreign State and have lost in consequence the
citizenship of this country, it is essential that
the question should be first considered by the
Central Governnent. |In dealing wth the question
the Central CGovernment  woul d undoubtedly be
entitled to give effect to the inpugned r. 3 in
Sch. 1l and deal ~with the matter in accordance
with the other relevant Rules framed under the
Act. The decision of the Central Government about
the status of the person is the basis on which any
further action can be taken against him™"
834

These cases clearly | ay down that when the matter falls
within section 9(2) of the Ctizenship Act, 1955 all other
provisions of |aw are excluded. The authority prescribed
under the Citizenship Act, 1955 alone can decide the
guestions arising under section 9(2) and the rules of
evi dence which should govern that decision- shall be those
prescribed for the purpose under that Act. The H gh Court
however relied on two decisionsof this Court in Aurn Kumar
Bose v. Mdhd. Furuhon - Ansari- & Os., [1984] 1 S.C R 118,
and the decision in Surinder Singh v. Hardial Singh & Os.,
[1985] 1 S.C.R 1059, to reach the conclusion'that by virtue
of Article 329 of the Constitution all questions arising in
an election petition were exclusively triable in an election
petition and by no other authority. In those decisions the
Supreme Court was generally concerned with the power of the
High Court to try all issues arising in an election petition
in accordance with the provisions of the Representation of
the People Act, 1951. It is no doubt true that Article
329(b) of the Constitution provides that notw thstanding
anything in the Constitution no election to either House of
Parliament or to the House or either —House of the
Legi slature of a State shall be called in question except by
an election petition presented to such authority and in such
manner as may be provided for by or under any | aw nade by
the Legislature. It is also true that one of the grounds on
which an election of a candidate can be set aside in the
course of an election petition under the Representation of
the People Act, 1951 is that the candidate was not a citizen
of India at the relevant tine. A nan may not be a citizen of
I ndi a because he has not acquired the citizen ship-of India
at all or having acquired he may have lost it by voluntarily
acquiring the citizenship of another country as provided in
section 9(1) of the Citizenship Act, 1955. For purposes of
deciding the question arising under section 9(1) of that
Act, the Central Government by virtue of the power conferred
on it by section 9(2) has been given an exclusive power to
determne in accordance with the rules of evidence provided
for the pur pose whet her a person has acquired the
citizenship of another country. It follows that when once a
person is adnitted or held to be a citizen of India, unless
there is a decision of the Central CGovernment under section
9(2) of the Citizenship Act, 1955 that he has acquired the
citizenship of a foreign country, he should be presuned to
be an Indian citizen. Section 9 of the Citizenship Act, 1955
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is a

835

conpl ete code as regards the termnation of Indian
citizenship A on the acquisition of the citizenship of a
foreign country. Sub-clause (d) of clause (1) of Article 102
of the Constitution provides that a person shall be
di squalified for being chosen as and for being a nenber of
either House of Parliament (i) if heis not a citizen of
India, (ii) or has voluntarily acquired the citizenship of a
foreign State or (iii) 1is wunder any acknow edgenent of
al | egi ance or adherance to a foreign State. W are concerned
here with a case falling under clause (ii) and that question
has to be decided by wvirtue of Article 11 of the
Constitution and section 9(2) of the Citizenship Act, 1955
by the Central Governnment only. The policy behind section
9(2) appears to be that the right of citizenship of the
person who is admittedly an Indian citizen should not be
exposed to attack in-all forunms in the country, but should
be decided by one authority in accordance with the
prescribed rules and that every other Court or authority
woul d have to act only on the basis of the decision of the
prescribed authority in that  behalf and on no other basis.
That being the mandate of the |aw, even the H gh Court
trying an election petition can declare an Indian citizen as
havi ng acquired the citizenship of a foreign State only on
the basis of a declaration nade by the Central Governnent.
If such a declaration nade by the Central = Government is
produced before a H gh Court trying an election petition the
Hi gh Court has to give effect toit. If such a declaration
is not forthcom ng, the Hi gh Court should proceed on the
ground that the candi date concerned has not ceased to be an
Indian citizen. It cannot independently hold an enquiry into
that question onits own. This is also the view of the
Cal cutta High Court in Birendranath Chatterjee v. State of
West Bengal & Os., A l.R 1969 Cal. 386 though the question
there did not involve Article 329 of the Constitution. Wat
we have said now nay not applyto the other two types of
di squalifications referred to in sub-clause (d) ~“of clause
(1) of Article 102 of the Constitution and we express no
opi nion on those issues. The view we have taken on the
primacy of section 9(2) of the Citizenship Act, 1955 does
not derogate fromthe plenary powers of the Hi gh Court in
trying an election petition under the Representation of the
Peopl e Act, 1951 but only leads to a harnoni ous way in which
the two types of issues, nanely, the issues relating to the
validity of an election to either House of Parlianment or of
a State Legislature and the issues relating

836

to loss of Indian citizenship on the acquisition of the
citizenship of a foreign country which are both vital can be
resol ved.

In the circunstances it is difficult to agree with the
view of the Hi gh Court that when a question whether a person
has acquired the «citizenship of another country arises
before the H gh Court in an election petition filed under
the Representation of the People Act, 1951 it would have
jurisdiction to decide the said question notw thstanding the
exclusive jurisdiction conferred on the authority prescribed
under section 9(2) of the CGtizenship Act, 1955 to decide
the question. Whatever may be the proceeding in which the
guestion of loss of citizenship of a person arises for
consideration, the decision in that proceeding on the said
guestion should depend upon the decision of the authority
constituted for determ ning the said question under section
9(2) of the Citizenship Act, 1955.
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Even granting that the Hi gh Court had jurisdiction to
decide the said question it is seen that the allegtions made
in the el ection petition regardi ng acqui sition of
citizenship of a foreign country by the respondent were
whol Iy inadequate to record any finding in favour of the
appel l ant since it is not shown that there is any provision
in our |aw which provides that a person would automatically
lose his Indian citizenship on his marriage with a person
who is a citizen of a foreign country or by acquiring, even
if true, property in a foreign country. On the face of it
the plea was untenable. The entire ground being vexatious
and frivolous is liable to be struck off.

The plea that a person becones disqualified for
nmenbership of either House of Parliament in case he is in
recei pt of salary and ~allowances payable to such nmenber is
again on the face of it -untenable. The proviso to section
14(2) of the Representation. of the People Act, 1951
aut horises the issue of notification for the genera
election to the Lok Sabha and the holding of the genera
el ecti on before the expiry of the duration of the existing
Lok Sabha  but-not earlier-than six nonths prior to the date
on which the duration of the existing Lok Sabha woul d expire
under the provisions-of Article 83(2) of the Constitution
Section 73 of
837
the Representation of the People Act, 1971 again authorises
A the publication of results of a general election to the
Lok Sabha before the expiry of the duration of the existing
Lok Sabha but by the proviso tothat section it is provided
that the issue of such notification shall not be deened to
affect the duration of —the Lok Sabha, if any, functioning
i medi ately before the issue of the said notification. Hence
the dissolution of the existing Lok Sabha i's not a condition
precedent for holding a general election toit. 1t is no
doubt true that Article 102(1)(a) says that if a person
hol ds any office of profit under the Governnent of India or
the Governnment of any State other (than an office decl ared by
Parliament by law not to disqualify its holder he is
di squalified for being chosen as and for beinga nenber of
ei ther House of Parlianment. The question for consideration
is whether the nmenbership of either House of Parliament is
such an office of profit. If what 1is ~contended by the
appel l ant is correct there can be no Menber of Parlianment at
all because all nenbers of Parliament are entitled to
receive salaries and allowances as nmenmbers. Article 106 of
the Constitution expressly provides that menbers of either
House of Parliament shall be entitled to receive such
salaries and allowances as my from time to tinme be
determ ned by Parlianent by law and, until provision inthat
respect is so nade, allowances at such rates and upon such
conditions as were imediately before the comencenent of
the Constitution applicable in the case of nmenbers of the
Constituent Assenbly of the Dom nion of India. O ause (a) of
Article 102(1) and Article 106 of the Constitution nust be
construed in a harnmonious way. Wien those Articles are so
construed, it cannot be held that by receiving the salary
and al |l onances payable to a Menber of Parliament a Menber of
Parliament would be disqualified for being either chosen as
a menber of either House of Parlianment or for continuing as
a menber of either House of Parliament. In any event the
menbership of Parliament is not an office wunder the
Governnment. So the fact that the Lok Sabha had not been
di ssolved on the date on which the election was held woul d
not amount to a disqualification in the case of the
respondent who was a nenber of the Lok Sabha for being a
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candi date at the next general election

The third ground is only to be stated to be rejected.
It is true that the first proviso to Article 324(5) of the
838
Constitution of India provides that the Chief El ection
Conmi ssioner can be renobved only in accordance with the
procedure prescribed for the renoval of a Suprenme Court
Judge. But it does not follow fromthat provision, however
liberal our construction of that provision nay be, that the
Constitution of India provides that a person to be appointed
as a Chief Election Conmi ssi oner should satisfy the
qualifications prescribed for a Judge of the Supreme Court
of India. We reject this contention

On going through all the grounds nmentioned in the
petition we feel that they are so frivolous and vexatious
that the only order to be passed on the petition is the one
whi ch has been made by the Hi gh Court.

The all egations in the election petition, even if they
are taken as true, do not disclose any cause of action. The
H gh Court ~was, therefore, right in dismissing the petition
on the ground that it does not disclose a cause of action

As regards costs it isto be stated that the | earned
counsel for the respondent submitted that the respondent
would not claimcosts either in the Hi gh Court or in this
Court.

We accordingly /disniss the appeal but. subject to the
nodi fication that the parties shall bear their own costs in

the High Court. There wll be no order as to costs in this
Court.
P.S. S Appeal di sm ssed.
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