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ACT:

Arbitration Act, 1940: Section 16--Award--Wen to be
remtted to Arbitrator--No all egation of bi as or
illegality--High Court r emandi ng awar ds for gi vi ng
reasons- - Whet her justified.

HEADNOTE

The appel | ant - Housi ng Board, which had entered into four
contracts with the respondent for construction of tenements
within a certaintine limt, termnated them after giving
notice on the ground that the respondent had failed to
conplete the construction work despite several = extensions
granted to him and filed a suit in the Court of Cvil Judge
claimng danages of over Rs.4 |akhs. The respondent filed
appl | cati ons under Sections 34 and 20 of —the Arbitration
ACt, 1940, for stay of the suit and for directions to the
appel l ant-Board for filing the arbitration agreement in the
Court and also for appointing arbitrator internms of clause
25 of the agreenent. As per Court’s order, the appellant
filed the agreement in the Court and appointed the Arbitra-
tor.

The Arbitrator made four awards granting the clains of
the respondent to the extent of over Rs.8 lakhs and /filed
them in the Court for naking them Rule of the Court. The
appel lant’s objections for setting aside the awards on the
ground that the Arbitrator had m sconducted hinmself by not
framing the main issue, viz., whether or not the clainmant
abandoned the work and thereby committed the breach of the
agreenment, by ignoring the letter of termination where in it
was clearly stated that the terminati on had been done on
account of the abandonnent of the work by the clainmant, and
failed to decide upon the question of the abandonment of
work and wholly side-tracked the issue and also by not
giving reasons for the award as required under the agree-
nent, under which he was appointed, were rejected by the
Cvil Court, which confirned the awards and made them the
Rule of the Court. The appellant’s appeals against this
deci sion was all owed by the H gh Court, which set aside the
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Cvil Court’s order and sent back the awards to the arbitra-
tor for giving reasons, as required under clause 25 of the

agreenment which specifically provided that in all cases
wher e anount of

905

claim was Rs.50,000 and above, the Arbitrator was bound to
gi ve

reasons.

In the appeal before this Court, on behalf of the
appel  ant Housing Board it was contended that having held
that the arbitrator was guilty of m sconduct and the awards
were liable to be vitiated on that ground, the H gh Court
ought to have set aside the awards instead of sending them
back for recording reasons, which was totally unwarranted by
I aw.

On behalf of the respondent, it was contended that the
H gh Court’s order renmanding the awards for recording rea-
sons clearly fell within the purview of Sec. 16(1)(c) of the
Arbitration Act, as the objection to the legality of the
award was apparent on the face of \it, and not wthin the
provi sions _of Sec. 30 of the Act, inasnmuch as the arbitrator
had not m sconducted hinmsel f or the proceedings and the
awards in question had not been inproperly procured.
Dismissing the appeals  and confirmng the awards, this
Court,

HELD: 1.1 Section 16 enpowers the Court to renmit the
award to the Arbitrator for reconsideration-only in three
cases specified therein. Cause (c) of Sub-Section (1)
provi des that the award shall be remtted to the Arbitrator
by the Court where an objection to the legality of the award
is apparent on the face of it. [710D]

1.2 No doubt, in the instant case, the Hgh Court has
cone to a finding that the Arbitrator was guilty of \ m scon-
duct for his failure to give reasons as required but ' there
is nothing to show that the Arbitrator m sconducted | hinself
or the proceeding in any other manner, nor is there anything
to show that the awards have been inproperly procured nor
any allegation, far less, any finding, that the Arbitrator
was biased or unfair or he had not heard both the parties or
he had not fairly considered the subm ssions of the parties
in maki ng the awards in question. [710E]

1.3 It is wevident fromthe four awards made by the
Arbitrator that the Arbitrator has considered all the spe-
cific issues raised by the parties in the arbitration pro-
ceedings and cane to his finding after giving cogent- rea-
sons. The awards cannot under any circunstances be  consi d-
ered to be made by the Arbitrator wthout recording any
reasons for the sane. In such circunstances, it cannot be
held that the Arbitrator has m sconducted hinself or in the
proceedings in the matter
906
of giving the awards. The decision of the Hi gh Court  remt-
ting the awards back to the Arbitrator for giving reasons is
set aside and the awards nmade by the Arbitrator are wupheld
and made Rule of the Court. [710F-G 711A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 3236-39
of 1984.

From the Judgnent and Order dated 7.2. 1983 of the
Bonbay High Court in F.C A Nos. 35/B, 36/B, 37/B & 38/B of
1981.

Ashok H. Desai, Solicitor General, Ravinder Narain,
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Aditya Narain, Rajan Narain, S. Sukumaran, D.N. Mshra and
Pal | av Sishodia for the Appellant.

G L. Sanghi, S.K Mehta, Dhruv Mehta and Aman Vachher
for the Respondent.

The Judgrment of the Court was delivered by

RAY, J. The above four appeals on special |eave by the
appel lant were filed against the judgnent and order dated
February 7, 1983 made by the Panaji Bench of the Bombay Hi gh
Court in First Cvil Appeal Nos. 35/B to 38/B of 1981 dis-
posing of all the four appeals field by the appellant
agai nst the judgnent and order of the learned Cvil Judge,
Seni or Division, Panaji, Goa dated 26.8.1981 confirmng four
di fferent awards by an arbitrator appointed in pursuance to
the agreenent between the parties. Appeal No. 35 of 1981
relates to the award, awarding to the respondent agai nst the
appel l ant Rs. 2,75,091.13. Appeal No. 36 of 1981 relates to
an awar d, awar di ng to the r espondent a sum of
Rs. 1, 88,968. 36. ~Appeal No. 37 of 1981 relates to an award,
awardi ng to the respondent Rs. 3, 36,230.36 and Appeal No. 38
of 1981 relates to an award, awarding to the respondent
Rs. 46, 321. 32.

The facts leading to these appeal s are as foll ows:

The appellant GCoa, Daman & Diu Housing Board entered
into two contracts on 15.3.72, and one  contract each on
11.7.73 and on 4.7.73 with the respondent for the construc-
tion of tenenents at Vasgoda- Ganm, CGoa. The appellant ac-
cepted two tenders of the respondent on-9.3.72 and remaini ng
two on 24.2.73. There was a time limt in all the aforesaid
four contracts for the conpletion of the work referred to
therein. Several extensions were granted to the respondent
for conpleting the work out the respondent failed to com
pl ete the construction
907
work undertaken by himunder the said four contracts. On
July 1, 1975 the appellant issued a notice to the respondent
under clause 3 of the said contract for exercising the right
of termnation in view of the fact that the respondent was
unable to fulfil the contractual obligation of conpleting
the construction work in spite of the various  extensions
grant ed to the respondent. On  July 14, 1975, the
Engi neer-in-Charge of the appellant Board exercised its
unil ateral right of termnating the contract under clause 3
of the agreenent in view of the fact that the respondent did
not conplete the work of construction undertaken by him in
spite of wvarious extentions granted to him On July 31,
1975, the Chairman of the appellant board confirmed that al
the four contracts stood rescinded. On May 17, 1976, the
respondent served a notice to the appellant on (the ground
that the appellant had rescinded the work contracts.  The
respondent stated therein various reasons why the work coul d
not be conpleted. Thereafter in April, 1978, the “appell ant
filed a suit claimng danages for a sum of Rs.4,38,786.96
with interest against the respondent in the Court of the
G vil Judge, Senior Division, Panaji, Goa. Subsequently, an
application was filed by the respondent under section 34  of
the Arbitration Act for stay of the suit. Respondent also
made another application to the Court under section 20 of
the Arbitration Act for directing the Housing Board to file
the arbitration agreement in Court and in pursuance of
cl ause 25 of the agreenent to appoint an arbitrator. Accord-
ingly, the Court by its order dated 28.2.1979 had the agree-
nent between the parties filed in court and directed the
Housing Board to appoint an arbitrator. On March 29, 1979
Shri  J.S. Pinto, retired Superintendi ng Engi neer w as ap-
poi nted as Arbitrator.
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The Arbitrator on March 23, 1981 subnitted four awards
granting the clains of the respondent as stated hereinbefore
on the basis that the appellant was responsi ble for the slow
progress and non conpletion of work and the work could not
be completed as the contract was term nated by the appel-
lant, the Housing Board. The said award was filed in the
Court of Civil Judge, Senior Division, Panaji, by the Arbi-
trator on 31st March, 1981 for nmaking the award Rule of the
Court. The appellant submitted his objections for setting
aside the awards on April 27, 1981 on the grounds inter alia
that the Arbitrator had m sconducted hinmself by not framng
the min issue i.e. whether or not the clainmant abandoned
the work and thereby comitted breach of the agreenent. The
Arbitrator misconducted hinself by ignoring the Iletter of
term nation wherein it Was clearly stated that the term na-
tion has been done on account of the abandonment of the work
by the claimants; the learned Arbitrator failed to decide
upon the
908
guestion " of the abandonnent of work and has wholly side
tracked the -issue; the learned Arbitrator m sconducted
himself by not giving reasons for the award as required
under the agreenent under which he was appoi nted.

The | earned C vil Judge, Senior Division, Panaji by his
Order dated 26th August, 1981 rejected all the objections
rai sed on behalf of the appellant against the said awards
and confirned the same. Al the fourinpugned awards have
been made Rule of the Court.

The appel |l ant thereafter filed the aforesaid First G vi
Appeal Nos. 35/B, 36/B, 37/B-and 38/B of 1981 against the
said Order of the |learned Cvil Judge, ~ Senior Division
Panaji, Goa on the ground that the Cvil Judge did not
consi der that the Arbitrator misconducted hinmself in ' naking
the awards without recordi ng any reasons for the same, even
though the claimwas Rs.50,000 and above as provided in
clause 25 of the agreement between the parties and as ' such
the awards shoul d have been set-aside by the Court.

The Hi gh Court held that having regard to the clause 25
of the ternms of the agreenent specifically providing that in
all cases where anpbunt of claimin dispute i s Rs.50,000 and
above the arbitrator was bound to give reasons for his
award. The statenents that has been made by the Arbitrator
while giving his findings could not be considered to be the
reasoning for his finding of the award. The Court also held
that:

"The award no where contains any reasoning for
the sanme nor does it even obliquely mentions
that in giving his findings the Arbitrator has
even sought to adopt the reasoning of either
of the parties. In our view as the obligation
of the Arbitrator under Cause 25 of the
agreenment stands, the reasons shoul d appear to
be so in this case."

It was further held that as the arbitrator failed to
give reasons for the award it would be a misconduct on -his
part and the award was |iable to be vitiated on that ground.
The Court allowed all the appeals. The order of the |ower
court was set-aside and the awards were renanded back to the
arbitrator for giving reasons for the same as required under
clause 25 of the arbitration agreenent and thereafter to

file the same in the court of Civil Judge, Panaji, wthin
ei ght weeks after the order is served on him
909

Agai nst this judgment and order the inpugned appeals by
speci al |eave were filed.
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The learned counsel on behalf of the appellants has
contended that the High Court acted illegally in not consid-
ering at all that the arbitrator did not record any reasons
for making awards allowi ng the clainms each of which exceeds
Rs. 50,000 as provided under clause 25 of the arbitration
agreement and as such the arbitrator has m sconducted him
self in the proceedings and instead of sending the awards
nade by the arbitrator to himfor recording his reasons
ought to have set-aside the awards under section 30 of the
Arbitration Act. It has also been contended that the High
Court though it held that the arbitrator was guilty of
m sconduct and the awards nade by himwere liable to be
vitiated on that ground yet inspite of setting aside the
awards they were sent to the arbitrator for recording rea-
sons which is totally unwarranted by | aw

The | earned counsel appearing on behalf of the respond-
ent, on the other hand, subnmitted that the awards made by
the arbitrator after hearing the parties cannot be said to

be illegal or unwarranted as the sane were nade after con-
sidering " all papers and docunents filed by the parties and
after duly hearing the parties. As such there was no ille-

gality nor any misconduct committed in making the awards.
The arbitrator has fairly considered the i ssues and made the
awards in question. The m sconduct, if any, on the part of
the arbitrator does not concern with the probity and i npar-
tiality of the arbitrator. The only al l'egati on agai nst the
arbitrator is that he has not recorded the reasons for the
awards nade by himas per termof clause 25 of the arbitra-
tion agreenment. |t has, therefore, been contended by the
| earned counsel on behalf of the respondent that the order
of the H gh Court in remanding the awards to the arbitrator
for recording reasons clearly fails within the purview of
section 16(1)(c) of the Arbitration Act, 1940 as the ' objec-
tion to the legality of the award i's apparent on the face of
it. It does not fail wthin the provision of section 30 of
the said act in as nmuch as the arbitrator has not  mscon-
ducted hinself or the proceedi ngs and the awards in /question
have not been inproperly procured. Several decisions have
been cited at the bar in support of the respective conten-
tions advanced by the counsel for the parties.

Before considering the question whether the -directions
made by the High Court in remtting the award to the Arbi-
trator for giving reasons do fall within the purview of
Section 16 of the Arbitration Act, 1940, it is appropriate
to set out the relevant provisions of section 16(1):-

910
"Sec. 16(1): The Court may fromtime to tine
remt the award or any matter referred to
arbitration to the arbitrators or unpire for
reconsi deration upon such ternms as it~ thinks
fit--
(a) where the award has | eft undeterm ned any
of the nmtters referred to arbitration, or
where it determ nes any matter not referred to
arbitration and such matter cannot be separat -
ed without affecting the determination of
matters referred; or
(b) where the award is so indefinite as to be
i ncapabl e of execution; or
(c) where an objection to the legality of the
award i s apparent upon the face of it."

Section 16 enpowers the Court to remt the award to the
Arbitrator for reconsideration only in three cases specified
therein. Clause (c) of Section 16(1) provides that the award
shall be remitted to the Arbitrator by the Court where an
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objection to the legality of the award is apparent on the
face of it. O course, the High Court has conme to a finding
that the Arbitrator was guilty of m sconduct for his failure
to give reasons as required. There is, however, nothing to
show that the Arbitrator m sconducted hinmself or the pro-
ceedings in any other manner nor there is anything to show
that the awards have been inproperly procured. There is no
all egation, far less, any finding, that the Arbitrator was
bi ased or unfair or he has not heard both the parties or he
has not fairly considered the submi ssions of the parties in
maki ng the awards in question. In our opinion, it is evident
from the four awards made by the Arbitrator that the Arbi-
trator has considered all the specific issues raised by the
parties in the arbitration proceedings and cane to his
finding after giving cogent reasons. The above awards cannot
under any circunmstances be considered to be nade by the
Arbitrator wthout recording ~any reasons for the sane.
Therefore, in such circunstances, it is not proper to hold
that the Arbitrator has msconducted hinmself or in the
proceedingsin the matter of giving the awards.

In these circunstances, we are unable to hold that the
four awards made by the Arbitrator are bad for not recording
reasons. We, therefore, uphold the said awards and we do not
think it necessary to decide the question as regards the
scope of Section 30 or Section 160f
911
the Arbitration Act. The decision of the H gh Court remt-
ting the awards back to the Arbitrator for giving reasons is
set aside and the awards nade by the Arbitrator are upheld.
Let these awards be nade rule of the Court. The appeals are,

therefore, dism ssed. There will be no order as to costs.
N. P. V. Appeal s di s-
m ssed.
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