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PETI TI ONER
S. K. KAMDAR AND ANR.

Vs.

RESPONDENT:
STATE OF MAHARASHTRA

DATE OF JUDGVENTO6/ 09/ 1995

BENCH:
RAY, G N. (J)
BENCH

RAY, G N. (J)
NANAVATI G T. (J)

Cl TATI ON
1995 SCALE (5)281

ACT:

HEADNOTE:

JUDGVENT:
(Wth Crimnal Appeal No.523 of 1980)
ORDER

These appeals are directed against the judgnent dated
27t h Novenber, 1979, passed by the Hgh Court of judicature
at Bonbay in Crinminal Revision Application No.542 of 1978.
The appel |l ants chal | enged the validity of the conplaint nade
by the Assistant Director of Enforcement Directorate,
Government of India. Bonbay, against the appellants alleging
comm ssion of offences under Section 120B of the Indian
Penal Code read with Sections 4 (1), 4 (2), 5 (1) (a), 5 (1)
(aa) and 5 (1) (c) of the Foreign Exchange Regul ation Act.
1947 corresponding to Section 120B of the IndianPenal Code
read with Sections 8 (1), 8 (2), 9 (1) (a), 9 (1) (b) and 9
(1) (d) of the Foreign Exchange Regulation Act, 1973. The
| earned Additional Chief Mtropolitan Magistrate. Third
Court. Bonbay, dism ssed the conplaint on August 11, 1978 in
Case No. 133/W 1977 inter alia holding that penal provisions
and procedure to be followed for Ilodging conplaint in a
crimnal court under the Foreign Exchange and Regul ation
Act, 1947 under which alleged violation by the accused had
taken place, being different and inconsistent wth the
provisions of the later Act nanely Foreign Exchange and
Regul ation Act, 1973, the conplaint under the New Act was
not mai nt ai nabl e.

The State of Maharashtra thereafter noved the  High
Court of Bonbay by filing a Revision Petition challenging
the correctness of the order of dism ssal of the conplaint
passed by the |earned Addi tional Chief Met r opol i tan
Magi strate. By the inpugned judgnment, the Bombay H gh Court
has come to the finding that there was no inconsistency with
the provisions of the old Act i.e. Foreign Exchange
Regul ation Act, 1947 and the new Act nanely Forei gn Exchange
Regul ation Act, 1973 thereby affecting any substantive right
of the accused which they had under the old Act. It has been
held by the Hi gh Court that the conplaint was maintainable
and the inpugned order was set aside.
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M . Mahaj an, | ear ned counsel appeari ng for the
appel l ants, has contended that the H gh Court has failed to
appreciate the inherent inconsistency under the old Act and
the new Act in the matter of |odging conplaints in Crinina
Court. He has submitted that in the instant case, the
of fence had been conmitted under the provisions of the
Forei gn Exchange and Regul ations Act, 1947. The substantive
right of the appellants to have an adjudication by the
Revenue Authorities under the provisions of Foreign Exchange
& Regul ation Act, 1947 that the penalty in such adjudication
proceedi ng would not be adequate before a conplaint before
the crimnal court was to be nade cannot be bypassed. In the
absence of such adjudication by the Revenue authorities as a
condition precedent to lodge conplaint in a crimnal court
inthe later Act of 1973, the provisions for |odging
conplaint in a crimnal court by following the procedure
under | ater Act not only takes away the substantive right of
the accused to have -departnental adjudication but the sane
being inconsistent ~with the provisions relating to |odging
of conmplaint under the old Act, no conplaint for any
violation-of the provisions of the old Act is nmaintainable
and the |learned Magistrate is fully justified in dismssing
the conplaint. He has submtted that under the old Act, no
conpl aint coul d be strai ghtaway | odged to the crimnal court
until and wunless in a departnental proceeding initiated
under the old Act, /the departnental authority after giving
opportunity of being heard to the alleged offender would
come to a decision that in the facts of the case, inposition
of penalty was not -adequate. Since a guideline nanely
consi deration of adequacy of penalty was there, the vires of
the proviso to sub-Section 23 D (1) (a) of the old Act was
upheld by this Court in a decision in The Superintendent &
Remenbrance of Legal Affairs, West Bengal Vs. Grish Kumar
Naval anka and others (1975 (4) SCC 754). M.Mhajan has
contended that wunder the present Act, there is a provision
for initiating departmental proceeding for inposing penalty
for violation of the provisions of the Foreign /Exchange
Exchange & Regul ation Act, 1973 under Section 51 of the said
Act. But no guideline has been given as to -under what
circunstances, the departnental authority would file a
conpl aint before the crimnal court instead of deciding the
case of violation of Foreign Exchange & Regulations Act,
1973 departnentally. Hence, Section 51 of the new Act al so
suffers from the vice of excessive and unregul ated
di scretionary power.

In our view, in the facts and circunstances of the case
it is not necessary to consider any of such contentions
rai sed by M .Mhajan because in the instant| case, the
conpl aint has been | odged not only for the violation of the
provi sions of the Foreign Exchange & Regul ation Act, 1947,
but also for an offence under Section 120 B of the |ndian
Penal Code. Such conpl aint of conm ssion of an offence under
Section 120 B of the Indian Penal Code, in any event, could
not have been decided by the departmental authority either
under the old Act or under the new Act, Such conplaint,
therefore, was to be made only before the crimnal court.
Incidentally, we may also indicate here that previously,
before | odgi ng the complaint in question, a finding was nade
by the departmental authority that inmposition of penalty
would not be adequate in the facts of the case out
i medi ately thereafter, no conplaint in crimnal court was
| odged and the conpl aint has been | odged after al oes of sone
time by which the New Act has become operative

In the aforesaid circunstances, the conplaint being
mai ntai nable, no interference is called for. The appeals
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are,

t herefore,

di sm ssed.




