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Andhra Pradesh 'CGeneral Sales  Tax Act,  1957-Centra
Sal es Tax Act, 1956 Challenge to validity of notifications
i ssued under sub-section ( 1) of section 9 and sub-section
(5) of section 8-Respectively-of-As hit by provisions of
Part Xl Il of the Constitution.

HEADNOTE:
%

The State of Andhra Pradesh in exercise of powers
conferred under sub-section (1) of section 9 of the Andhra
Pradesh General Sales Tax Act, 1957, made an order on
January 27, 1987, reducing the rate of tax on sale of Cenent
made to the manufacturing wunits of Cenment products in the
State. On the sane date, the State of Andhra pradesh made
another order in exercise of the powers conferred by sub-
section (5) of section 8 of the Central Sales Tax Act, 1956,
reducing the tax leviable wunder the said Act in respect of
sales of Cenent in the course of the inter-State trade or
commer ce

The State of Karnataka in exercise of the powers
conferred by sub-section (5) of section 8 of the Centra
Sal es Tax Act, 1956, issued a notification on 28.10.1987,
reducing the rate of tax payable under the said Act on the
sale of Cenment in the course of the inter-State trade or
commer ce

The petitioners-cenent manufacturing concerns, their
sharehol ders and their authorised stockists-filed this wit
petition, challenging the vires of section 8(5) of the
Central Sales Tax Act, 1956 (Central Act 74 of 1956) and the
notifications referred to above as ultra vires the
provisions contained in Part X Il of the Constitution
providing that trade, commerce and inter-course throughout
the territory of India shall be free. According to the
petitioners the three orders referred to above created trade
barriers and directly inpinged upon the freedom of trade,
conmerce and inter-course provided for in Article 301 of the
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constitution.

Since the vires of section 8(5) of the Central Act 74
of 1956 had been assailed, notice had been issued to the
Union of India, Attorney General, and all the States but at
the hearing of the wit petition, the
575
petitioners gave up the challenge against section 8(5) of
the Central Act. In viewof that, the wit petition was
confined to the challenge against the two notification of
the State of Andhra Pradesh and the lone notification of the
State of Karnataka. The return to the rule nisi was nade on
behalf of the State of Andhra Pradesh. The State of
Kar nat aka chose not to nake any return to the rule nisi, but

its counsel joined at the hearing and contended that the
order made by the Karnataka State did not affect the
provisions in Part XI'lIl of the Constitution. The Attorney-
General confined his submission to the scope of Part I11 of

the Constitution and the effect of the notifications on the
schene contai ned inthat part.

Allowing the wit petition, the Court,
N

HELD: The title for Part X II. which contains the
rel evant Articles 301, 302, 303 and 304 is "Trade Commerce

and inter-course wthinthe Territory of India." The true
purpose of the provisions contained in Part Xl || of the
Constitution, as elucidated in the different decisions of
the Constitution Benches of this~ Court, is that the

restriction provided for in Article 301 can within the anbit
be limted by law mde by the Parlianent and the State
| egislature. No power is vested in the executive authority
to act in any manner affecting or hindering the very essence

and thesis contained in the schene of Part~ X Il " of the
Constitution. It is wequally clear that the declaration
contained in Part XIIl of the Constitution is against the

creation of economc barriers —and or pockets which 'stand
against the free now of trade, comrerce and inter-course.
[ 580F; 587H; 588A- B]

Taxation is a deterrent against free flow As a result
of favourable or unfavourable treatnment by way of taxation
the course of flow of trade gets regulated either adversely
or favourably. |If the scheme which Part Xl Il guarantees has
to be preserved in national interest, it is necessary that
the provisions in the Article nust be strictly conplied
with. One has to recall the far-sighted observations  of
Gaj endragadkar. J. in Atiabari Tea Co. Ltd. v. The State of
Assam & Os., [1961] 1.S.C. R 609 and the observations then
made obviously apply to cases of the type now before the
Court.[588C- DO

Under the first notification nmade under section 9(1) of
the Andhra Pradesh CGeneral Sales Tax Act, the rate of tax
was reduced to 4 percent in respect of the sales made by the
i ndi genous cement manufacturers to manufacturers of Cenent
products. The Tami| Nadu producers had sales officers in
Andhra Pradesh and in regard to their sale to  such
manuf acturers of cenment products, the benefit of the reduced
rate of
576
taxation was not applicable. Two reasons were advanced by
way of justification. One was that it was beneficial to the
State revenue and secondly, that it protected the |oca
manuf acturers too. It could not be denonstrated to the Court
how the reduction in the rate of sales tax was beneificia
to the State revenue. The other justification was what the
provisions of Part Xl Il of the Constitution did not permt.
The reasonabl e restriction contenplated in Part Xl Il have to
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be backed by law and not by executive action, provided the
sanme are wthin the limtations prescribed under the Schene
of Part XliI1.[588D H

The second notification related to the inter-State
transactions. Variation of the rate of inter-State sales tax
does affect free trade and comrerce and creates a | ocal
preference which is contrary to the scheme of Part XIIIl of
the Constitution. The notification extended the benefit even
to the wunregistered dealers. Both the notifications of the
Andhra Pradesh CGovernnent were bad and hit by the provisions
of Part X Il of the Constitution. They could not be
sustained in | aw. [ 592D

In the case of the notification of the Karnataka State,
as already said, no return had been made and no attenpt had
been nade to place the facts and circunstances to justify
the action. The notification suffered fromthe sane vice as
the second notification of the State of Andhra Pradesh

suffered, « and no distinction coul d be dr awn. The
notification of the Karnataka Government was also bad in
| aw. [597E-F]

The ~wit petition succeeded ~and the two inpugned
notifications of the Andhra Pradesh Governnment and the
i mpugned notification of ~the Karnataka Government were
guashed. [592QF

Atiabari Tea /Co. Ltd. v. The State of Assam& Os.,
[1961] 1 S.C.R 609; The Autonobile Transport (Rajasthan)
Limted v. The State of Rajasthan & Ors., [1963] S.C. R 491;
State of Mdras v. N K Nataraja Midaliar., [1968] 3 S.C.R
829; OGwmalior Rayon Silk Mg.  (Wg.) Co. Ltd. v. The
Assi st ant Comm ssioner ~of Sales Tax & Os., [1974] 2 S.C. R
879 and State of Tam | Nadu, etc. v. Sitalakshm MIlls,
etc., [1974] S.CR 1, referred to.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (Gvil) No. 422 of
1987.

(Under Article 32 of the Constitution of India).

Dr. Y.S. Chitale, KJ. John, Atul Chitale and M ss
Nai na for the Petitioners.
577

K. Parasaran, Attorney GCeneral, T.S. Krishnanoorthy
lyer, G A Shah, V. Jagannatha Rao Advocate Ceneral, B.B.
Ahuja, Mss A Subhashini, T.V.S.N. Chari, Mss Vrinda
G over, Badri Nath, Dr. N M Ghatate, M " Veerappa, A M
Khanwi | kar, A.S. Bhasme, R Mhan, R Ayyam Perumal, A
Subha Rao, MN. Shroff, J.R Das, D.K Sinha, S N Khare,
T.C. Sharna, S.K Bhattacharya, Kailash Vasudev. and Probir
Choudhary for the Respondents.

The Judgnent of the Court was delivered by

RANGANATH M SRA, J. The India Cenent Limited, Chettinad
Cenent Corporation, Dalma Cenment (Bharat) Limted and Tami |
Nadu Cenent Corporation Limted being petitioners 1, 6, 9
and 12 in this application under Article 32 of the
Constitution are nmanufacturers of cenent, each of them
having its manufacturing unit as also registered offices
|ocated within the State of Tami| Nadu; petitioners 2, 7,
and 10 are sharehol ders of petitioners 1, 6 and 9
respectively and are citizens of India, while the remaining
petitioners are aut horised stockists of the different
manuf acturers having their places of business at different
pl aces located in the States of Karnataka, Kerala and Tam |
Nadu. Manufacturer-petitioners have been selling their
cenent in the States of Karnataka and Kerala and for such
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purpose they have places of business wthin those States.
The State of Andhra Pradesh in exercise of powers conferred
under sub-section ( 1) of Section 9 of the Andhra Pradesh
General Sales Tax Act, 1957 nade an order on January 27,
1987 (Annexure-A) reducing the rate of tax on sale of cenent
made to the manufacturing wunits of cenment products in the
State of Andhra Pradesh. That order runs thus:
“"In exercise of the powers conferred by sub-
section (1) of Section 9 of the Andhra Pradesh
General Sales Tax Act, 1957 (Andhra Pradesh Act,
No. VI of 1957), the Governor of Andhra Pradesh
hereby directs that the tax |eviable under clause
(a) of sub-section (2) of Section 5 read with Item
18 in the First Schedule to the said Act, shall
in respect of Cenment manufactured by Cement
Factories situated in the State and sold to the
manuf acturing units situated within the State for
the purpose of manufacture of Cenent products such
as Cenment sheets, Asbestos Sheets, Cenent flooring
stones, Cenent concrete pipes, hunme pipes, Cenent
water and sanitary fitting, concrete poles and
ot her Cement products, be at the reduced rate of
four paise in the rupee at the point of first sale
inthe State with effect on
578
and fromthe Ist January, 1987."

On the sanme day, another order was nmade to the
follow ng effect:

"In exercise of the powers conferred by sub-
section (5) of Section 8 of the Central Sales Tax
Act, 1956 (Central Act 74 of 1956), Governor of
Andhra Pradesh hereby directs that = the tax
| evi abl e under the said Act, shall, in respect of
the sales of cenent in-the course of inter-State
trade or commerce be ~at a lower rate of two per
cent with or without 'C Form wth effect from
1st January, 1987."

The State of Kar nat aka i ssued t he fol I owi ng
notification on 28.2.1987:

“In exercise of the powers conferred by sub-
section (5) of Section 8 of the Central Sal es Tax
Act, 1956 (Central Act 74 of 1956), the CGovernnent
of Karnataka, being satisfied that it is necessary
soto doin public interest, hereby reduces with
i medi ate effect the rate of tax payable under the
said Act on the sale of cement made in the course
of inter-State trade or commerce from 15%to 2% "

Petitioners in this application challenge the vires of
Section 8(5) of the Central Sales Tax Act, 1956 (Central Act
74 of 1956) and the notifications referred to above as /ultra
vires the provi sions contained in Part X1l of the
Constitution providing that trade, comerce and inter-course
throughout the territory of India shall be free. According
to the petitioners the three orders referred to above create
trade barriers and directly inpinge upon the freedom of
trade, commerce and inter course provided for in Article 301
of the Constitution.

Since the vires of Section 8(5) of the Central Act 74
of 1956 had been assailed, notice had been issued to the
Union of India and | earned Attorney General. Notice was al so
directed to all the States. Pursuant to the notice, the
State of Madhya Pradesh and Sikkim have filed their
affidavits with reference to the chall enge agai nst Section
8(5) of the Act. At the hearing of the wit petition,
however, |earned counsel for the petitioners gave up that
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challenge. In that view of the matter, reference to the
counter-affidavits of the States of Mdhya Pradesh and
Si kki m beconmes irrelevant and the petition has to be con-
fined to the challenge against the two notifications of the
State of T
579
Andhra Pradesh and the lone notification of the State of
Kar nat aka
The return to the rule nisi on behalf of the State of
Andhra Pradesh is made by the Conmercial Tax officer
Conpany Circle 11, Hyderabad. He has stated that the State
of Andhra Pradesh has surplus production of cenent. In 1986-
87, the production of cenment was around six mllion tonnes
out of which local consunption was to the tune of about
three million tonnes. In 1987-88 and 1988-89, production was
likely to go up by 1.5 nillion tonnes and three million
tonnes respectively and'the |ocal consunption was estimated
to be wthin the range of 40% of the production. 60% of the
manuf act ured cenment~ had, therefore, to be nmarketed out.
Wthin the State there were certain bul k consumers of cenent
who use the commodity as rawmaterial for manufacturing
Cenent sheets, Asbestos sheets, hume pipes, Cenent bricks,
tiles etc. Such bul k consuners found products of cement from
outside the State to be cheaper in view of the higher
i ncidence of local State tax. In this background Governnent
considered it necessary to reduce the tax rate under the
Andhra Pradesh General Sales Tax Act to help the Cenent
Industries in easing out their marketing difficulty. Keeping
in view the fact that marketing of indi genous cement had to
be inside the State, Government deci ded to reduce the rate
of tax under the Andhra Pradesh General Sales Tax Act to 4%
That is howthe first notification was made reducing the
rate of tax in respect of sale of cenent to |oca
manuf acturers as af oresaid. Gover nnent by the 'second
notification reduced the rate of tax leviable wunder the
Central Sales Tax Act in course of inter-State trade or
comerce to 2%with or without "C Form wth effect from
1.1.1987. In another place of the sane affidavit, it has
been pl eaded:
" The classification of ‘the manuf acturers and
dealers in cenent of Andhra Pradesh vis-a-vis the
other States is a reasonable classification and it
is not violative of Articles 14 and 19(1)(g)".
"The concession in the rate of tax extended by the
State of Andhra Pradesh to the nanufacturers and
deal ers of Andhra Pradesh is well wthin the
statutory powers of the State. It does not effect
the business interest of the manufacturers. and
deal ers of other States. It is the policy of the
State of Andhra Pradesh to help the cenent
Industries to organise the narketability of their

full production to inprove the overall industria
activity of the country. Hence this contention
tenabl e".

580
"As already nentioned earlier, the notifications
were issued in public interest and in the interest
of State revenue".

Yet at another place in the return. it has been stated:
"The contention that the policy of the Legislature
is to pronote sales only through registered
dealers is not based on correct appreciation of
the law. Any law to that effect would inpose a
restriction on the rights of the comon man and
woul d result in the violation of the provisions of
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the Constitution which ensures certain fundanmenta
rights to the common nan.’’
The State of Karnataka chose not to make any return to

the rule nisi but its counsel joined at the hearing and
contended that the order nade by the Karnataka State did not
affect the provisions in Part Xl Il of the Constitution.

In view of the fact that counsel for petitioners gave
up the challenge to the vires of Section 8(5) of the Centra

Sales Tax Act, learned Attorney GCeneral confined his
submi ssions to-the scope of Part XiI1 of the Constitution
and the effect of the notifications on the scheme contained
in that part.

In case the notifications operate agai nst the
provisions of Article 30l of the Constitution, they have got
to satisfy the requirenments contained in that Part. W shal
now refer to the relevant Articles and to several decisions
of this Court which are binding precedents. The title for
Part XiI1 is "Trade, ~ Commerce and Inter-course within the
Territory of India." The relevant Articles in that Part are
30 1, 302, 303 and 304. W may now reproduce them

"301. Subject to the other provisions of this
part, trade, ~comrerce and intercourse throughout
the territory of India shall be free

302. - Parli anent may by law inpose such
restrictions-on the freedom of trade, commerce or
intercourse between one State ‘and another or
within any part of the territory of India as may
be required in the public interest (underlining is
our s)

303 . (1) Notwithstanding anything in

Article 302,

581

neither Parlianment nor the |egislature of a

State shall have power to nmke any |aw

giving, or authorising the giving, or any
preference to one State over another, or
maki ng, or authorising the making /of, any

di scrimnation between one State and anot her

by virtue of any entry relating to trade and
conmerce in any of ‘the Lists-in the Seventh

Schedul e.

(2) Nothing in clause (1) shall prevent
Parlianment from making any law giving, or
authorising the giving of. any preference or
maki ng, or authorising the ~making of. any
discrimnation if it is declared by such |aw
that it is necessary to do so for the purpose
of dealing with a situation arising from
scarcity of goods in any part of the
territory of India.

304. Notwi t hstanding anything in Article
301 or Article 303, the Legislature of a
State may by | aw

(a) inmpose on goods inported fromother
States or the Union territories any tax to
which simlar goods nmanufactured or produced
inthat State are subject, so, however, as
not to discrininate between goods so inported
and goods so manufactured or produced; and

(b) inmpose such reasonable restrictions
on the freedom of trade, commrerce or
intercourse with or within that State as may
be required in the public interest:

Provided that no Bill or anendnent for
the purpose of clause (b) shall be introduced
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or noved in the Legislature of a State
wi t hout the previ ous sanction of t he
President. "
Judicial authority in regard to interpretation of this
Part of the Constitution is abundant. W shall presently
refer to some of the decisions of this Court . In Ataibari
Tea Co. Ltd. v. The State of Assam & O's., [1961] | SCR 609
a Constitution Bench of this Court was testing the validity
of the provisions of the Assam Taxation (on goods carried by
Roads and Inland Waterways) Act, 1954 by applying the
provisions of this Part of the Constitution. At page 830 of
the Reports. Sinha, CJ, stated:
"Article 301,with which part IIl comrences, con-
582
tains the ~crucial wrds shall be free and
provides the key to the solution of the problens
posed by the whole Part. The freedom decl ared by
this Article is not 'an absolute freedom from al
| egislations. As already indicated, the severa
entries in the three Lists would suggest that both
Parliament and State Legislatures have been given
the power to legislate in respect of trade,
conmerce and intercourse, but it is equally clear
that legislation should not have the effect of
putting inpedinents in the way of free flow of
trade and /comrerce. In ny opinion, it is equally
clear that the freedom envisaged by the Article is
not an absolute freedom from the incidence of
taxation in respect -~ of trade, ~ comerce and
intercourse, as shown by entries 89 and 92A in the
List I, entries 52, 54 and 56 to 6() in List II
and entry 35 in List Ill. Al these entries in
terns speak of taxation in relation to different
aspects of trade, commerce and intercourse. The
Union and State Legislature, therefore, have the
power to |egislate by way of taxation in respect
of trade, comerce and intercourse, so as not to
erect trade barriers, tariff walls or  inposts,
whi ch have a deleterious effect on the free flow
of trade, commerce and intercourse. That freedom
has further been circunscribed by the power vested
in Parliament or in the Legislature of a State to
i npose restrictions in public interest. Parlianent
has further been authorised to legislate in-the
way of giving preference or naking discrinination
in certain strictly limted ci rcunst ances
indicated in clause (2) of Article 303. Thus, on a
fair construction of the provisions of Part X II
the following propositions energe: (1) trade,
conmerce and intercourse throughout the territory
of India are not absolutely free, but are subject
to certain powers of legislation by Parlianment or
the Legislature of a State; (2) the freedom
declared by Article 301 does not nean freedom from
taxation sinpliciter, but does not nean freedom
fromtaxation which has the effect of directly
i mpeding the free flow of trade, commerce and
intercourse; (3) the freedomenvisaged in Article
301 is subject to non-discrimnatory restrictions
i nposed by Parlianent in public interest (Article
302); (4) weven discrimnatory or preferentia
| egislation may be made by Parlianent for the
purpose of dealing with an energency like a
scarcity of goods in any part of India (Article
303(2)); (9) reasonable restrictions may be
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583

i nposed by the Legislature of a State in the
public interest

(Article 304(b)); (6) non-discrimninatory taxes nmay
be i mposed by the Legislature of a State on goods
imported from another State or other States, if
simlar taxes are inposed on goods produced or
manuf actured in that State (Article 304(a)); and
lastly (7) restrictions inposed by existing |aws
have been continued, except in so far as the
President may by order otherw se direct (Article
305)";

Gaj endragadkar, J., as he then was, at page 843 of the
Reports observed

584
Then cane

Limted v.

“In drafting ‘the relevant Articles of Part
X1, the makers of the Constitution were fully
consci ous that economic unity was absolutely
essential for the stability and progress of the
federal policy which had been adopted by the
Constitution for the governance of the country.
Political freedom which  had been won, and
political unity which had been acconplished by the
Constitution, had to be sustained and strengthened
by the bond of° economic unity. It was realised
that in course of tinme, different politica
parties believing in different economc theories
or idealogies nay come in power in the severa
constituent units of the ~Union, ‘and that may
concei vably give riseto local and regional pulls

and pressures in economic matters.  Local or
regi onal fears or apprehensions raised by |ocal or
regi onal pr obl ens nay per suade t he State

| egi slatures to adopt renedial measures intended
solely for the protection of the regi ona
interests without dueregard to their effect on
the economy of the nation as a whole. The object
of Part XIlIl was to avoid such a possibility. Free
novermrent and exchange  of goods throughout the
territory of India is essential for the econony of
the nation and for sustaining and inproving |iving
standards of the country. The provision contained
in Article 301 guaranting the freedom O trade,
comerce and intercourse is not a declaration of a
nere platitude, or the expression of a pious hope
of declaratory character; it is-not -also a nere
statement of a Directive Principle of State
Policy; it enbodies and enshrines a principle of
paranount inportance that the economc unity of
the country will provide the nain sustaining force
for the stability and progress of the politica
and cultural unity of the country ......:

the case of The Autonobile Transport (Rajasthan)
The State of Rajasthan & orS., [1963] SCR 491

Das, J. who spoke for the Constitution Bench referred to the
views expressed in Atiabari Tea Company’s case (supra) and

pr oceeded

to say:
"We have tried to summari se above the various
stand points and views whi ch were canvassed before

us and we shall now proceed to consider which
according to wus, is the correct interpretation of
the relevant Articles in Part XI1l of the

Constitution. W may first take the wi dest view,
the view expressed by Shah, J. in the Atiabari Tea
COnpany’ s case, a view which has been supported by
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585

the appellants and one or two of the interveners
before us. This view we apprehend, is based on a
purely textual interpretation of the relevant
Articles in Part Xl Il of the Constitution and this
textual interpretation proceeds in the follow ng
way. Article 30 | which is in general terns and is
made subject to the other provisions of Part Xl

i nposes a general linmtation on the exercise of
| egi sl ati ve powers, whether by the Union or the
States, under any of the topics-taxation topics as
wel | as other topics-enunerated in the three Lists
of the Seventh Schedule, in order to nake certain
"trade commerce  and intercourse throughout the
territory of India shall be free'. Having placed a
general limtation on the exercise of legislative
powers by Parliament and the State Legislatures,
Article 302 relaxes that restriction in favour of
Parliament by providing that that authority ’may
by l'aw impose such restrictions on the freedom of
trade, conmerce and intercourse between one State
and another or wi'thin any part of the territory of
India as may be required in the public interest’.
Having relaxed the restriction in respect of
Parliament” under Article 302, a restriction is put
up on the relaxation by Article 303(1) to the
ef fect that' Parliament shall not have the power to
nake any |aw giving any preference to any one
State over | another or discrininate in between one
State and . anot her by virtue of any entry relating
to trade and commerce  in Lists | and Ill of the
Seventh Schedule. Articles 303( 1) which places a
ban on Par | i ament agai nst t he givi ng of
preferences to one State over another ' or of
di scrimnating between one State and another, al so
provides that the sane kind of ban should be
pl aced upon the State Legislature also |egislating
by virtue of any entry relating to trade and
comerce in Lists Il and

1l of the Seventh Schedul e. Article 303(2) again
carves out an exception to the restriction placed
by Article 303( 1) on the powers of Parliament by
providing that nothing in Article 303(a)  shal

prevent Parlianment from naking any |aw giving
preference to one State over anot her or
di scrimnating between one State and another, if
it is necessary to do so tor the  purpose of
dealing with a situation arising fromscarcity of
goods in any part of the territory of India. This
exception applies only to Parlianment and not to
the State Legislatures. Article 304 conprises two
cl auses and each clause operates as a proviso to
Articles 301 and 303. Cause (a) of that Article
provides that the Legislature of a State may
"inpose on goods inported fromother States and
any tax to which simlar goods nanufactured or
produced in that State are subject so, however, as
not to discrimnate between goods so inported and
goods so manufactured or produced’ . This clause,
therefore, permts the |levy on goods from sister
States any tax which simlar gods manufactured or
produced in that State are subject to under its
taxing laws. In other words, goods inported from
sister States are placed on par with sinmilar goods
manuf actured or produced inside the State in
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regard to State taxation within the State
allocated field. Thus the States in India have
full powers of inposing what in Anerican State
Legislation is called the use tax, gross receipts
tax etc., not to speak of the famliar property
tax, subject only to the condition that such tax
is imposed on all goods of the sane kind produced
or manufactured in the taxing State, although such
taxation is undoubtedly calculated to fetter
interstate trade and comerce .. Now cl ause (b) of
Article 304 provides that notw thstandi ng anyt hi ng
in Article 301 or 303 the Legislature of a State
may by | aw i mposes such reasonabl e restrictions on
the freedom of trade, commerce or intercourse with
or within that State as may be required in the
public interest. — The proviso to clause (b) says
that no bill or amendment for the purpose of
clause (b) ~shall be \introduced or noved in the
Legisl ature of a State wthout the previous
sanction of the President. This provision appears
to be the State anal ogue to the Union Parlianent’s
authority defined by Article 302, in spite of the
om ssion of ~ the word ’reasonabl e’ before the word
"restrictions’ ~in the latter Article. Leaving
aside the pre-requisite of previous Presidentia
sanction for the validity of State

586
Legi slation wunder clause (b) provided in the
provi so t her et o, t here are t wo i mport ant
di fferences between Arti cles 302 and 304(b) which
require special nmention. The first is that while
the power of Parlianent wunder Article 302 is
subject to the prohibition of preferences and
di scrimna tions decreed byArticle 303(1) unless
Parliament makes ‘the  declaration contained in
Article 303(2), the State’'s power contained in
Article 304(b) is made expressly free from the
prohi bition contained in Article 303(1), because
the open ing words of Article 304 contain a non
obstante clause both to Article 301 and Article
303. The second difference spr ings fromthe fact
that while Parlianment’s to inpose restricC tions
under Article 302 upon freedom of comrerce in the
public interest is not subject to the requirenent
of reason ableness, the power of the State to
i mpose restrictions on the freedomof comerce in
the public interest under Arti cle 304 is subject
to the condition that they are reason able".

The next authority to which we may now refer is the case of

State of Madras v. N.K Nataraja Mudaliar, [1968] 3 SCR 829

Shah, J., as he then was, referred to Part X Il of the

Constitution at page 839 of the Reports. On page 841 of the

Reports, the | earned Judge proceeded to say:

"Tax under the Central Sales Tax Act on.inter
State sales, it must be noticed, is in its essence
a tax whi ch  encunbers nmovenment of trade or
conmerce, since by the definition in section 3 of
the Act a sale or purchase of goods is deened to
take place in the course of inter State trade or
commerce, if it-(a) occasions the novement of
goods from one State to another; (b) is effected
by a transfer of docu nents of title to the goods
during their novenment from one State to anot her
The question which then falls to be determined is
whet her the tax inposed in the present case is
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saved by the operation of the other provisions of
Part XII1. Article 302 of the Constitution
provides that Parlia nment may by | aw i npose such
restrictions on the freedom of trade, commerce or
i ntercourse between one State and another or
within any part of the territory of India as may
be required in the public interest. Thereby the
Parlianment is, notwi thstanding the protection
conferred by Article 30 1, authorised to inpose
restrictions on the freedom of trade,
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conmerce or intercourse in the public interest.
The expression "between one State and another’
does not inmply that it is only intended to confer
upon the Union Parlianment the power to renove the
fetter upon |egislative authority only so as to
keep trade, commerce or intercourse free between
one State Governnent and another. It is intended
to declare trade, conmerce and intercourse free
between residents in one State and residents in
another State. That is clear because Article 302
expressly provides -that on the freedom of trade
restrictions nmay ~be inmposed not only as between
one State and another, but also within any part of
the territory of India. As we have already
observed, Article 301 does not nerely protect
inter-State trade or operate against inter-State
barriers: all trade is protected whether it is
intra-State  or inter-State by the prohibition
i mposed by Article 30, and there is.nothing in
the |l anguage or the context for restricting the
power of the Parlianent which it otherw se
possesses in the public interest to ' inpose
restrictions on the freedom of trade, conmmerce or
i ntercoursc, operative only as between one State
and another as two entities. There is also no
doubt that exercise of the power to /tax may
normal |y be presuned to be in the public interest

It is worthwhile to refer to tne observati ons made by Hegde,

J. At page 855 of the Reports, the learned Judge observed

with reference to section 8(5) of the Central Sal es Tax Act

as follows;

"Sub-section (5) of section 8 provides for

giving individual exenptions in ~public interest.
Such a power is there in all taxation neasures. It
is to provide for unforeseen contingencies. Take
for exanple, when there was famne in Bihar, if a
deal er in Punjab had undertaken to sell goods'to a
charitable society in that State at a reasonable
price for distribution to those who were starving,
it would have been in public interest if the
Punj ab Governnent had exenpted that dealer  from
payi ng sales tax. Such a power cannot imrediately
or directly affect the free flow of trade. The
power in question cannot be said to be bad. If
there is any m suse of that power, the sanme can be
chal | enged. "

The true purpose of the provisions contained in Part X I of

the Constitution. as elucidated in the different decisions

of the constitution
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Benches, is that the restriction provided for in Article 30

| can within A the anbit be linmted by law mnade by the

Parliament and the State Legislature. No power is vested in
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the executive authority to act in any nanner which affects
or hinders the very essence and thesis contained in the
schene of Part XIIl of the Constitution. It is equally clear
that the decl arati on contai ned in Part XIIl of the
Constitution is against creation of econom c barriers and/or
pockets which would stand against the free flow of trade,
comerce and intercourse

There can be no dispute that taxation is a deterrent
against free flow. As a result of favourable or unfavourable
treatnment by way of taxation, the course of flow of trade
gets regul ated either adversely or favourably. If the scheme
which Part Xl Il guarantees has to be pre-

served in national interest, it is necessary that the
provisions in theArticle must be strictly conplied with. One
has to recall the farsighted observations of Gaj endragadkar
J. in Atiabari Tea Co. case  (supra) and the observations
then made obviously apply to cases of the type which is now
bef ore us.

The two notifications of the Andhra Pradesh CGovernment
may now. be referred to. Under the first notification made
under section 9(1) of the Andhra Pradesh CGeneral Sal es Tax
Act, the rate of tax has been reduced to 4 per cent in
respect of sales nade by indi genous cenent nmanufacturers to
manuf acturers of cement products. Admt-

tedly, the Tam | Nadu producers have sales officers in
Andhra Pradeshand in regard to their sale to such
manuf acturers of cenment products the benefit of reduced rate
of taxation is not ‘applicable. The ~prescribed rate of tax
under the Andhra Act is 13.75 per cent on cenent. Thus under
the Andhra Notification in regard to the local tax the
i ndi genous producers of cenent have a benefit of 9.75 per
cent. The return made to the Court admits of the position
that preference has been shown to local manufacturers. Two
reasons have been advanced by way of justification. One is
that it is beneficial to the State revenue and secondly it
protects the |ocal manufacturers too. The counsel for the
State CGovernment has not been able to denonstrate to us how
the reduction in the rate of sales tax is beneficial to the
State revenue. The other justification is what provisions of
Part XIIl1 of the Constitution do not permt. The reasonable
restrictions contenplated in Part XIIl have to be backed by
| aw and not by executive action provided the sane are within
the limtations prescribed under the schenme of Part X1

Conming to the second notification relating to inter-
state transac-
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tions, the justification pleaded by the State ~of Andhra
Pradesh has already been extracted by us. W may usefully
refer to the decision of the Constitution Bench.in the case
of Gmnalior Rayon Silk Mg. (Wg) Co. Ltd. v. The Assistant
Conmi ssioner of Sales Tax & orS., [ 1974] 2 SCR 879. At page
883 of the Reports, Khanna, J. speaking for the | Court
obser ved:
"It has been argued on behalf of the
appel lants that the fixation of rate of tax is a
| egi slative function and as the Parlianment has,
under section 8(2)(b) of the Act, not fixed the
rate of central sales tax but has adopted the rate
applicable to the sale or purchase of goods inside
the appropriate State in case such rate exceeds | O
per cent, the Parlianment has abdicated its
| egi slative function. The above provision is
consequently stated to be constitutionally invalid
because of excessive delegation of |legislative
power. This contention, in our opinion, is not
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t

rate

wel | founded. Section 8(2)(b) of the Act has
plainly been enacted with a view to prevent
evasion of the paynment of the central sales tax.
The Act prescribed a lowrate of tax of 3 per cent
in the case of inter-State sales only if the goods
are sold to the Governnment or to a registered
deal er other than the Government. In the case of
such a registered dealer, it is essential that the
goods should be of the description nentioned in
subsection (3) of section 8 of the Act. In order,
however, to avail of the benefit of such a |ow
rate of tax under section 8(1) of the Act, it is
al so essential ‘that the dealer selling the goods
should furnish to the prescribed authority in the
prescri bed manner a declaration duly filled and
signed by the registered dealer, to whomthe goods
are sol d, containing the prescribed particulars in
prescribed form obtained from the prescribed
authority, or if the goods are sold to the
Gover nment  not being a registered dealer, a
certificate in the prescribed formduly filled and
signed by a duly authorised officer of the
Government. 1 n cases not falling under sub-section
(1), the ‘tax payable by any dealer in respect of
inter-State sale of declared 'goods is the rate
applicable to the sale or purchase of such goods
i nside the appropriate state vide section 8(2) of
the Act.  As regards the goods other than the
decl ared goods, section 8(2)(b) provides that the
tax payable by any dealer on the sale of such
goods in the course of inter-State ‘trade or
conmerce shall be calculated at the rate of | O per
cent or at the rate

applicable to the sale or purchase of such goods
i nside the appropriate State, whichever is higher

The question w thwhich we are concerned is
whet her the Parliament is not fixing ‘the rate
itself and in adopting the rate applicable to the
sal e or purchase of goods inside the appropriate
State has not laid down any |egislative pol icy
and has abdicated its |legislative function.” In
this con nection we are of the viewthat a clear
| egi slative policy can be found in the provisions
of section 8(2)(b) of the Act. The policy of the
law in this respect is that in case the rate of
| ocal sales tax be less than 10 per cent, in such
an event the dealer, if the case does not fal
within section 8(1) of the Act, should pay centra
sales tax at the rate of 10 per cent. If, however,
the rate of local sales tax for the goods con
cerned be nore than 10 per cent, in that event the
policy is that the rate of the central sales tax
shall also be the same as that of the |ocal sales
tax for the said goods. The object of law thus is
that the rate of the central sales tax shall in no
event be less than the rate of local sales tax for
the goods in question though it nmay exceed the
local rate in case thas

be less than 10 per cent. For exanple, if the loca

rate of tax in the appropriate State for the non-
decl ared goods be 6 per cent, in such an event a
deal er, whose <case is not covered by section 8(1)
of the Act, would have to pay cent ral sales tax
at a rate of [ Oper <cent. In case, however, the
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rate of local sales tax for such goods be 12 per
cent, the rate of central sales tax would al so be
12 per cent because otherwise, if the rate of
central sales tax were only 1O per cent, the
unregi stered deal er who purchases goods in the
course of inter-State trade would be in a better
position than an intra-State purchaser and there
woul d be no disin centive to the dealers to desist
fromselling goods to unre gistered purchasers in
the course of inter-State trade. The object of the
| aw apparently is to deter inter-State sales to
unregi stered dealers as such inter-State sales
woul d facili G tate evasion of tax. It is also not
possible to fix the nmax inmum rate under section
8(2)(b) because the rate of |ocal sales tax varies
fromState to State. The rate of |ocal sales tax
can al sobe changed by the State |egislatures from
time to tinme. It is not within the conpetence of
the Parliament to fix the maximum rate of |oca

sal es tax. The fixation of the rate of |ocal sales
tax i's essentially a matter for the State
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Legi sl atures and ~the Parlianment does not have any
control i'n the mtter. The Parliament has
therefore necessarily, if it wants to prevent

evasi on of / paynent of central sales tax, to tag
the rate of such tax with that of local sales tax,
in case ‘the rate of local  sales tax exceeds a
particular Limt."
Ref erence may also be made to another decision of the
Constitution Bench in the case of State of Tanmil Nadu etc.
v. Sitalakshm MIlls etc.,[1974]1 1 SCR 1. At page 6 of the
Reports, Mathew, J. stated:

"As already stated, section 8(2)(b) ' deals
with sale of goods  other than decl ared goods and
it is confined to interState sale of goods to
per sons ot her t han regi stered deal'ers or
CGovernments. The rate of tax prescribedis 10 per
cent or the rate of tax inposed on sale or
purchase of goods inside the appropriate State,
whi chever is higher. The report of the Taxation
Inquiry Committee would indicate that the main
reason for electing the provision was to canalize
inter-State trade through registered dealers, over
whom t he appropriate Government ~has a great dea
of control and thus to prevent evasion of tax:

VWher e transacti ons t ake pl ace bet ween

regi stered deal ers in one State and
unr egi stered deal ers or consuners in another
this low rate of Ilevy will not be suitable,

as it is likely to encourage avoi dance of tax
on nore or less the sane scale as the present
provisions of Article 286 have done. |f this
isto be prevented, it 1is necessary that
transactions of this type should be taxable
at the same rates which exporting States
i mpose on sinilar transactions wthin their
own territories. The unregistered deal ers and
consunmers in the inporting States will then
find themnsel ves unabl e to secure any
advant age over the consumers of locally
purchased articles; nor of course will they,
under this system be able to escape the
taxation altogether, as nmany of them do at
present." (See Report of the Taxation Enquiry
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Conmi ssi on, 195354, Vol .3, p. 57)

In other words it was to discourage inter-
State sale to unregistered deal ers that Parlianent
provided a high rate of tax, nanely, 10% But even
that m ght not serve the
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purpose if the rate applicable to intra-State of
such goods was nmore than 10% The rate of 10%
woul d then be favour able and they would be at an
advant age conpared to local cosurmers. It is
because of this that Parliament provided, as a
matter of legislative policy that the rate of tax
shall be 10%or the rate applicable to intra-State
sal es whi chever is higher.

If prevention of evasiorl of tax is a measure
in the public interest, there can be no doubt that
Parliament is conmpetent to make a provision for
that purpose under  Article 302 even if the
provi sion-wuld inpose restrictions on the inter-
State trade or comerce

Variation of the rate of inter-State sales tax does affect
free trade and commerce and creates a | ocal preference which
is contrary to the scheme of Part Xl of the Constitution.
The notification extends the benefit even to unregistered
deal ers and the observations of Hegde, J. on this aspect of
the matter are relevant. Both the notifications of the
Andhra Pradesh CGovernnent are, therefore, bad and are hit by
the provisions of Part XIIl of the Constitution. They cannot
be sustained in | aw

Now comi ng to. the notification of the Karnataka State
we have al ready pointed out that no return has been made and
no attenpt has been nmade, therefore, to place facts and
circunmstances to justify the action. The notification
suffers fromthe same vice as the second notification of the
State of Andhra Pradesh suffers and no distinction can be
drawmn. W& accordingly hold that the notification of the
Kar nat aka Government is also bad in law. It may be pointed
out that the rate of sales tax in Karnataka is’ 19.5 per
cent.in regard to intra-State sales.

In view of what we have indicated above, the wit
petition has to succeed and the two inmpugned notifications
of the Andhra Pradesh CGovernment  and t he i mpugned
notification of the Karnataka Governnment are quashed. The
wit petition is accordingly allowed with costs.” Hearing

fees is assessed at Rs.5 000 and this shall ~ be shared
equal ly by the States of Andhra Pradesh and Kar nat aka.
S. L. Petition all owed.
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