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ACT:

Arbitration Al persons interested in the subject matter of
di spute not made parties-If dispute could be referred to
arbitration-Asking for accounts-If amounts to allegation of
fraud-Arbitrati on Act, 1940 (X of 1940), s. 20.

HEADNOTE:

An agreenment with regard to a forestt was entered into
between B the appellant and 0 and A the respondents. Apart
fromO and A another person was also interested in the said
forest. The said agreenent nmentioned other earlier agree-
ments entered into with, regard to the said forest. The

operative part of the agreenent was in these terns:--
Shoul d there be a dispute between the parties
in connection wth this agreenent or in
connecti on with the agr eenent s dat ed
22.10.1948 and 5.5. 1952 or regarding Khan
Babadur Divakar’s noney or the jungle cutting
or export or in 'any other way, the sane
should be got decided in accordance with the
current ’'law by appointing ~arbitrators and
through them"
Di sputes arose between B the appellant and respondents 0 and
A.  The respondents filed an application under 's. 20 of  the
Arbitration Act for reliefs including account s and
appoi nt nent of receiver.
The application was opposed by B the appellant- on the
grounds inter alia that as one of the person who 'bad an
interest in the forest was not party to the application
there could be no reference to. the arbitration, as the
whol e dispute, as to the forest would not be before the
arbitrator and further, as there were allegations of fraud
that was a ground for not referring the dispute to
arbitration.
Held, that where parties entered into an arbitration
agreement, knowing fully well that there was another person
who was interested, but leaving, himout, then the court
shoul d send the parties to the forumchosen by them even if
the other person who might be interested, and whose share
was not in dispute, could not be made party before the
arbitrator.
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Were the share of a person, not a party before the
arbitrator, was not in dispute, there could not be any bar
to referring the dispute to arbitration on the ground that
the whole dispute was not before the arbitrator. The
arbitrator would decide the dispute between the parties
bef ore hi m and

703

give an award |eaving out the share of the person who was
not a party before him

Hel d, further, that when serious allegations of fraud were
made against a party and the party who was charged wth
fraud desired that the matter should be tried in open court,
that would be a sufficient cause for the court not to order
an arbitration agreenent to be filed and not to nmake a
ref erence. But it was not every allegation inputing sone
kind of dishonesty particularly in mtters of accounts
alleging that they were not correct or certain itenms were
exaggerated or all egations tending to suggest or inmply nora

di shonesty or noral msconduct in the matter of keeping

accounts ' that woul d anpbunt to such serious allegations of
fraud as would inpel acourt” to refuse to order the
arbitration agreement to be filed and refuse to make a
reference and to take the matter out of the forumwhich the
parties thensel ves had chosen

In the present case, it cannot be said that the reference
desired was pi eceneal’ and split up the cause of action. The
di spute raised was covered by the arbitration clause, and
there was no such serious allegation of fraud.as would be
sufficient for the court to say that there was sufficient
cause for not referring the dispute to arbitration.

Qhiter. The pleadings in Mifassil courts could not be
consi dered too strictly.

Russel v. Russel, [1880] 14 Ch. 'D. 471, discussed.

Charl es Gsention and conpany v. Johnston, [1942] A C.. 130,
Maharajah Sir Manindra Chandra Nandy v. H V. Low & Co.
Ltd. A |.R 1924 Cal. 796, Narsingh Prasad Boobna wv.
Dhanraj MIls, I.L.R (1942) 21 Pat. 544, Union of India v.
Pirm Vishvadha Gnhee Vyopar Mandal, 1. L. R (1953) 1 All.
423, Sudhangsu Bhattacharjee v. Ruplekha Pictures, A I|I.R
1954 Cal. 281 aid Manifia v. The Railway Passengers Assur-
ance Co. (1881) 44 L. T. 552, referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 305 of 1958.
Appeal fromthe judgnent and decree dated April 14/15, 1955
of the Bonbay Hi gh Court in Appeal from Order | No. 28 of
1955.
S. B. Sukhthankar, S. N. Andl ey, Ranmeshwar Nath and P. L.
Vohra, for the appellant.
A V. Vi swanatha Sastri and Ganpat Rai, for the
respondent s.
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1961. Sept enber  20. The Judgnent of the Court was
del i vered by
WANCHOO, J. This is an appeal on a certificate granted by
the Bonbay High Court. An application was filed under s. 20
of the Arbitration Act, No. X of 1940. (hereinafter referred
to as the Act) by the two respondents against the appellant
praying that the arbitration agreenment dated February 27,
1953 nay be filed in court, arbitration be made accordingly,
and thereafter a decree in terns of the award nmade by the
arbitrator be passed
The circunmstances in which the application was made were
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these. There is a forest in village Done, which bel onged to
three persons, nanely, Madhav Prabhakar Gak, respondent No.
1, (hereinafter referred to as Gak), Babaji Chandrarao Rane,
uncle of the second respondent (hereinafter referred to as
Babaji), Gajanan Babaji Rane (hereinafter called Gajanan).
ka had six annas share in the forest, Babaji eight annas
share and Gaj anan two annas share. |t may be nentioned that
Gaj anan’s share was purchased by the appellant in Novenber
1944. On Cctober 22, 1948, a partnership agreenent was
arrived at between Babaji, OGak and the appellant for cutting
the forest. The value of the forest for the three owners
was fixed at Rs. 60, 000/ which was to be divided anongst them
according to their shares. The work of cutting was to be
done by the appellant who appears to be an experienced
f orest contractor. Any “income over and above t he
expenditure incurred in the cutting and the value of the
forest was to be divided equally anmongst the three partners;
if there was any loss that was also to be borne equally by
them It appears,. however, that nothing was done in

pursuance of this agreenment, apparently because a suit had
been filed by two persons with whomthere was an earlier
agreement of 1939 about the cutting of this very forest. It
appears also that inMarch 1951 Gaj anan and the appell ant
execut ed anot her
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docunent in which the price of Gajanan’s share to be paid by
the appellant was raised. In My 1951 Babaji di ed.
Consequently in My 1952 another ~agreenent . was executed
bet ween the appellant ‘and the heirs of Babaji, namely, Anant
Yeshwant Rane respondent No. 2 (hereinafter referred to as
Anant), Anbi kabai, w dow of Babaji, Gajanan and his nother

Devubai and QOak. This agreenent referred to the  earlier
agreenment of 1948 and was obvi ously necessitated on account
of the death of Babaji. It confirnmed that agreenent and
stated that it was drawn up because of the necessity of
Anant, Anbi kabai and Devubai being made parties to the
settlenent in the agreenent of 1948. The consideration of
Rs. 60, 000/ - was divided between the owners, and Rs 51, 000/ -
was to go to Qak, Anant and Anbikabai and the rest
represented the price for which the appell ant -had purchased
the share of Gajanan and his nother Devubai. Nothing seens
to have been done in pursuance of this agreement either.” In
Cct ober 1952, anot her agreement was entered i nto between the
appel l ant the two respondents and one Khan Bahadur Di vkar by
which the cutting of the forest was assigned to Divkar for a
sum of Rs. 1,00,000/-. This anpunt was to be  divided
bet ween t he appellant and the respondents; Anant was to get
Rs. 44,800/-, GOGak Rs. 35,700/- and the appellant Rs.

19, 500/ - . Di vkar was unable to carry out his part of 'this
agreenent . Eventual ly on February 27, 1953, an agreenent
was entered into between the appellant and “the t wo
respondents as Divkar had not carried out his agreement. It

was agreed between the parties that the dispute with ' Divkar
be got decided and the forest be cut in accordance with the
agreenments of October 22, 1948 and WMay 5, 1952. The
operative part of this agreenent also contained a term for
arbitration in al. 6(4), which in these terns:--

"Should there be a dispute between the parties in
connection wth this agreenent or in connection wth the
agreenents
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dat ed 22.10.1948 and 5.5.1952 or regarding Khan Bahadur
Di vkar’s nmoney or the jungle cutting or export or in
any other way, the same shoul d be got decided in

accordance with the current law by appointing arbitrators
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and through them"

It appears that thereafter the forest was cut by the
appel l ant ; but disputes appear to have arisen between the
parties to the Ilast agreenent of 1953; consequently
respondents Nos. 1 and 2 filed the application under s. 20
of the Act in August 1954.

The case put forward by the respondents in the application
was that the appellant, though he carried on the work of
cutting the forest, did not carry out the terns of the
agreement of 1953 and showed the statenents of accounts
intermttently to the respondents. It was alleged that the
accounts were not mmde up to date, and inspite of the
respondents’ demand that the accounts should be nade up to
date, the appellant did not do so. The respondents also
denmanded that the goods remmining to be sold should be
di sposed of with the consent of all; but this was also not
agreed to by the appellant. The statenent of accounts shown
to the respondent was not conplete and correct. The whole
stock of # goods was not to be found in the statenment of
accounts ‘and the debit itens seenmed to have been exaggerated
and were not correct; and consequently it was not possible
to carry on the business of partnership with the appellant
and it was necessary- to dissolve the partnership and take
accounts of the partnership. It was also said that the
appoi ntnent of a receiver had becone necessary in order to
protect the interest of the respondents and that an
i njunction should be granted restraining the appellant from

renovi ng t he stock in bal ance SO as to avoi d
m sappropriation thereof pending the appointment of a
receiver. The respondents prayed that the agreenent of
February 1953 for referring the
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di spute in connection with the agreenments dated October 22,
1948 and February 27, 1953 between themand the appell ant
should be filed in court and necessary directions made by
the court.
The applicati on was opposed by the appellant. The agreenent
of February 27, 1953 was adnitted by the appellant; but it
was contended that no reference should be nade to the
arbitrator and a nunber of grounds were urged in that
connection.’” It is not necessary for purposes of this appea
to refer to all the grounds in reply to the application of
the respondents. W shall only refer to those grounds which
have been urged before us and they are as bel ow : -
(1) Anbi kabai, wi dow of Babaji, admittedly
had a share in the forest and as she was not a
party to the application there could be no
reference to arbitration as the whole dispute
as to the forest would not be before the
arbitrators
(2) The respondents only desired “in their
application that the disputes arising out of
t he agreements of COctober 22, 1948 and
February 27, 1953 be referred to arbitration
but did not include the agreenment of May 5,
1952, and therefore no reference should be
nade as it would be a pieceneal reference
resulting in splitting up the cause of action
(3) The dispute sought to be referred was
not covered by the arbitration cl ause.
(4) The respondents had nmade al |l egati ons of
fraud agai nst t he appel | ant in their
application and that was al so a ground for not
referring the dispute to arbitration
It may be nentioned that the respondents |ater applied for
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the appointnent of a receiver, and that application was
al l owed. Eventually, however, the trial court dismnissed the
application under s.20 on two main grounds nanely, (1) that
all the
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parties who were necessary in the, matter of accounting were
not parties to the application under s. 20, and (ii) that

there were allegations of fraud against the appellant and
therefore this was not a fit case to be, referred to
arbitration.

This was followed by an appeal to the Hgh Court by the
present respondents. The Hi gh Court held that even though
Anbi kabai had a share in the forest and was not a party to
the application under a. 20 her interest was sufficiently
represented by Anant and therefore it could not be said that
all the parties interested-in accounting would not be before
the arbitrator. On the questicon of fraud, the Hi gh Court
took the view that the allegations made in this case were
not allegations of fraud at all and in any case were not
such al l egations of fraud as would nake it incunmbent on the
court to exercise its discretion in favour of the appellant
and refuse to refer the dispute to arbitration. An argunent
was al so raised before the H gh Court that the appellant was
chall enging the very existence of partnership between the
parties and this question could not be referred to

arbitration. The /Hi gh Court, however,  repelled this
contention and held that the existence of the arbitration
agreement was never chall enged by the appellant. It there-

fore allowed the appeal and ordered that the arbitration
agreement be filed in court and consequent proceedings be
taken thereafter. As the judgnent was of reversal, the
anmount invol ved was nmore than Rs. 20,000/- and the order was
a final order, the H gh Court granted a —certificate; and
that is how the natter has cone up before us.
Learned counsel for the appellant has urged four points
before wus, which we have already -indicated earlier. We
propose to deal with these points one by one.
Re.(1). It is urged that Anbi kabai admttedly has a share in
this forest and as she is no party to the, application under
s. 20 no reference should be nmade, as the entire dispute
arising out of the
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agreenments of COctober 22, 1948 and May 5, 1952 woul d not be
before the arbitrator. This argunent found favour with the
trial court but the H gh Court repelled it holding that
Anbi kabai ' s interest was sufficiently represented in
arbitration proceedings by Anant. |If that is so, there
could be no objection on this ground to the filing of the
arbitration agreement ; but even if that is not so, we are
of opinion that is no ground in the circunstances of this
case for not referring the dispute to arbitration in
accordance with the arbitration clause in the agreenment of
February 27, 1953. Babaji had a brother Yeshwant and ‘Anant
is his son. It is not disputed that Babaji was holding
eight annas share in the forest on behalf of the joint
famly consisting of hinself and his nephew Anant, and his
personal share in it was half, i.e., four annas. Oh his
death his personal share would go to his w dow Anbikaba
while Anant woul d have the remmining half Anant appears to
be the eldest male nenber of the famly now alive.
Therefore, in a sense the High Court was right in holding
that Anant woul d represent the entire interest of the joint
fam |y which consisted of eight annas share in this forest.
But even if this was not so because at one stage at any rate
Anmbi kabai was also a party to the agreenent of May 5, 1952,
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we can see no reason why the dispute as between the
appel lant and the respondents should not be referred to
arbitration. The share of Anbi kabai as we have already
stated above is not in dispute. Anbikabai was not a party
to the agreement of February 27, 1953, though she was a
party to the agreenent dated May 5, 1952. The appell ant was
also a party to the earlier agreenent of May 1952 and knew
that Anbi kabai had a share in this forest. Even so, he
entered into the agreenent of February 27, 1953, with the
two respondents and agreed to the di sputes between him and
the respondents being referred to arbitration. W fail to
see how he can now say that the disputes between him and the
710

respondents should not be referred to arbitration because
Anbi kabai was not a party to the agreenment of February 1953.
The reason why Anbikabai did not joinin the application
under s.20 was that she was not-a party to the agreenent of
February 1953 and could not therefore apply under s. 20; but
that is no reason why the dispute between the appellant and
the two respondents should not be referred to arbitration
particularly when there is no dispute as to the share of
Anbi kabai in this forest. Al that would happen would be
that the arbitrator would decide the dispute between the
appel |l ant and the respondents and gi ve an award | eaving out
the share of Anbikabai, the extent of  which is not in
di spute. The matter /m ght have been different if the share
of Anmbi kabai was in dispute; but as the share of Anbi kaba
and its extent are not in dispute, the arbitrator can go
into accounts and give an award wi th respect to the parties
before him |eaving out the four annas share of  Ambi kabai
W see no reason why where parties -entered ‘into an
arbitration agreenent of this nature know ng fully well that
there was anot her person who was interested but |eaving her
out, the court should not send the parties to the ' forum
chosen by them even if the other person who right be
interested and whose share is not in dispute cannot be nade
party before the arbitrator. W- are therefore of / opinion
that even if Anant nay not be able to represent the interest
of Ambi kabai in the arbitration proceedings that will follow
in this case, that is no reason for not giving effect to the
arbitration clause in the agreement of February 27, 1953  as
between the parties to that agreenment The contention
therefore of the appellant on this point nust fail

Re.(2). It is true that in the application under s. 20 the
respondents have asked for the agreenent of February 27,
1953 to be filed in court and the dispute in connection with
that agreenent and the agreenent of Cctober 22, 1948 to be
referred to
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arbitration, and have not specifically asked for reference
of the agreenent of May 5, 1952, even though it was-included
in the agreement of February 1953. But as al r eady
i ndi cat ed, the agreement of My 1952 s nmerely in
confirmation of the agreenent of 1948 and when the
arbitrator goes into the dispute between the parties he will
necessarily have to refer to the agreenent of May 1952, so
far as it is relevant. The agreenent of May 1952 had to be

entered into because of the death of Babaji. It is nerely
suppl enentary to the main agreement which is of Cctober 22
1948. In the circunmstances when the dispute is referred to

the arbitrator wunder the agreenent of February 1953 with
respect to the agreement of October 1948, the arbitrator
will be entitled to look into the confirnmatory agreenment of
1952, for the main agreerment was that of October 1948. We
agree with the view of the trial court in this connection
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that the pleadings in nmuffasil courts cannot be considered
too strictly; even the trial court was prepared in case the
mat t er should be referred to arbitrator to ask t he
arbitrator to consider also the agreement of My 1952. The
agreement of May 1952 woul d have to be considered by any
arbitrator who is going into the dispute arising out of the
agreenment of COctober 1948. |In the circunstances we are of
opinion that it cannot be ,said that the reference desired
in this case is pieceneal and split up the case of action
The contention of the appellant on this score nmust also
fail.

Be,. (3). The contention under this head is that the
di spute sought to be referred was not covered by the
arbitration clause. W have already set out the arbitration
clause and as we read it we find it is of very wide inport.
It provides for reference to arbitration of all disputes
arising out of agreements of COctober 22, 1948, My 5, 1952
and February 27, 1953. It also provides for reference of
al | disputes arising out of the jungle
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cutting or _export or in any other way. |In view of this wide
| anguage of the arbitration clause it cannot be possibly
said that the dispute which has been raised in the present
case is outside the terns of the arbitration clause.
Reliance in this/ connection was however placed on the
opening words of cl. 6 of the agreement of - February 1953,
which say that the agreenent was arrived at "w thout
prejudice to the contents of the letter sent by the first
y, the appellant) to the second and third

parties (nanely, the respondents) on the date 7th of
February, 1953, and without the first party (nanely, the
appellant) withdrawing the said letter". Thi s letter
contai ned certain contentions of the appellant based on the
agreenments between the parties. Those words do not in our
opinion in any way out down the wde anplitude of the
arbitration clause; at the best they can only nean that the
appellant was free to raise the contentions which' he had
raised in this letter for the decision of the arbitrator.
Nor do these words confine the agreement of February 1953
only to the dispute arising out of the agreenent w th D vkar
as contended for on behalf of the appellant. W are
therefore of opinion that the dispute raised in this case is
covered by the arbitration clause, and the contention of the
appellant in this behalf nust also fail

Re(4). We now turn to the question of fraud. The contention
on behalf of the appellant in this connection is that
serious allegations of fraud have been made agai nst him and
therefore this is not a case which should be referred to
arbitration. Sub-section (4) of s. 20 | ays down that =~ where

no sufficient cause is shown, the court shall order the
agreenment to be filed and nmake an order of reference to the
arbitrator. It is therefore open to a court under thi's sub-

section, where sufficient cause is shown not to order the
agreement to be filed and not to make a reference to the
arbitrator. The words of this sub-section leave a wde
discretion in the court to consider whether an order for
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filing the agreement should be nade and a reference nade
accordi ngly. It is neither necessary nor desirable to |ay
down in general terns what woul d be sufficient cause which
woul d entitle a court to refuse to order the agreenent to be
filed and thus refuse to make an order of reference. The
court will have to decide on the facts of each case whether
sufficient cause has been nmade out for not ordering the
agreement to be filed and not naking the order of reference.

party

(nanel
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Learned counsel for the appellant, however, contends that
serious allegation of fraud has been generally held by
courts to be a sufficient ground for not ordering the

agreement to be filed and not making the reference’. He
relies in this connection on the |eading case of Russel wv.
Russel (1). That was a case of partnership between two
brothers containing an arbitration clause. One of the

brothers gave notice to the other for dissolving the
"Partnership. The other brother thereupon brought an action
alleging various charges of fraud and claiming that the
noti ce should be declared void and no announcenent of the
di ssol uti on of partnership should be allowed. Thereupon the
br ot her who was charged with fraud noved that the matter be

referred to arbitration under the arbitration clause. That
was resisted and the court held that "in a case where fraud
is charged, the court will in general refuse to send the

di spute to arbitration if the party charged with the, fraud
desires” a public inquiry. But where to arbitration is by
the party charging the fraud, the court, wil | not
necessarily  accede to it, and will never do so unless a
prima facie case of fraud is proved.”

This case certainly |ays down that where allegations of
fraud are made, the party against whom such allegations are
made may successful 'y resist the reference to arbitration
(1) [1880] 14 Ch.D. 471
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The principle of this case was followed in Charles GOsenton
and Conpany v. Johnston (1). |In that case a firmof estate
agents and surveyors resisted the reference to an officia

ref eree under s. 89 of the Judicature Act of 1925. The
decision of in official —referee could not be called in
guesti on by appeal or otherw se except on a point of |aw
as provided by s. 1 of the Adm nistration of Justice Act,
1932. The firm therefore contended that as their

prof essional reputation was involved the matter should not
be referred to the official referee and the House of Lords
held that as the professional reputation of the appellants
was i nvol ved, that question should not be left to the /fina

deci si on wi thout appeal of an official referee but should be
tried before the normal tribunal of a Hgh Court with a
jury.

The principal of these cases has al so been followed in I'ndia
with reference to cases com ng under ss. 20 and 34 of the
Act. (See, Maharaja Sir Mhindra Chandra Nandy v. H V. Low
& Co., Ltd. (2), Narsingh Prasad Boobna v. Dhanraj M lI's(3),
Union of India v. Firm Vishvadha Ghee Vyopar Manda

Sudhangsu Bhattacharjee v. Rupl ekha Pictures(5).

There is no doubt that where serious allegations of fraud
are nmmde against a party and the party who is charged 'with
fraud desires that the matter should be tried in open court,
that would be a sufficient cause for the court not “to order
an arbitration agreenment to be filed and not to make the
ref erence. But it is not every allegation inputing some
kind of dishonesty, particularly in matters of accounts,
whi ch woul d be enough to dispose a court to take the matter
out of the forumwhich the parties thensel ves have chosen

This to our nmind is clear even fromthe decision in Bussel’s
case (6). In that case there were al | egati ons of
constructive and

(1) [1942] A C 130.

(2) A 1. R 1924 Cal. 796.

(3) I. L. R (1942) 21 Patna 544.

(4) I.L. R (1953) 1 Al. 423.

(5) A I.R 1954. cal. 281

(6) [1880] 14 Cch. D. 471
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actual fraud by one brother against the other and it was in
those circunstances that the court nmade the observations to
which we have referred above. Even so, the learned master
of the Rolls also observed in the course of the judgment at
p. 476 as follows :
",Why should it be necessarily beyond the
purview of this contract to refer to an
arbitrator questions of account, even when

t hose guesti ons do i nvol ve m sconduct
amounting even to dishonesty on the party of
some partner ? | do not see it. | do not say

that in nmany cases which | will cone to in the
second branch of the case before the Court,
the Court-may not, in the exercise of its dis-
cretion, refuse to interfere; but it does not
appear to me to follow of necessity that this
clause was not intended to apply to all ques-
tions, even i-ncludi ng guesti ons ei t her
i mputing noral di shonesty or noral m sconduct
to one or other of the parties.”
We are clearly of opinion that nerely because some
al | egati ons have been made that accounts are not correct or
that certain itens are exaggerated and so on that 1is not
enough to induce the court to refuse to nmake a reference to
arbitration. It is only in cases of allegations of fraud of
a serious nature that the court will refuse-as decided in
Bussel's case (1) to order an arbitration agreenent to be
filed and wll not  make a reference. W my in this
connection refer to Mnifie v. The Railway Passengers
Assurance Conpany (2). There the question was whether
certain proceedings should be stayed; and it was held that
not wth standing the fact that the issue-and the evidence
in support of it mght bear upon the conduct of a | certain
persons and of those who attended hi mand so mght involve a
guestion simlar to that of fraud or no fraud, that was no
ground for refusing stay. It is
(1) [1880] 14 Ch. D. 471
(2) (1881) 44 L.T. 552.
716
only when serious allegations of fraud are made which it is
desirable should be tried in open court that a court would
be justified in refusing to order the arbitration agreenent
to be filed and in refusing to make a reference.
Let wus therefore turn to the allegations in this case to
see what their nature is. These allegations are that (i)
the accounts were not made up to date, and even on demand by
the respondents, the appellant did not bring them up to
date; (ii) the statenents of accounts which were shown by
the appellant were not conplete and did not appear to be
correct; and (iii) the whole stock of goods was not. to be
found therein and the debit items appeared to be exaggerated
and incorrect. These were the only allegations with respect
to the accounts in the application and they do not in our
opi nion anount to serious allegations of fraud agai nst the
appel l ant  which would necessitate that there should be a
trial in open court. Such allegation as to the correctness
or otherw se of entries in the accounts are often made in
accounts suits; but they in our opinion are not such serious
al l egations of fraud as to induce a court to order that the
arbitration agreement should not be filed and no reference
should be nade. Besides these allegations as to accounts
the respondents also said that an injunction should be
granted restraining the appellant fromrenoving the stock so
as to avoid m sappropriation thereof pending the appointnent
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of a receiver. That was not an actual allegation of ms-

appropriation; it nerely said that the respondents were
afraid that there mght be misappropriation in future unless
an injunction was issued and a receiver appointed. Furt her

in the affidavit in support of the application f or
appoi ntnent of receiver after referring to their own
conclusions fromthe state of accounts, the respondents said
that they had not received the true and conpl ete account of
the felling of the jungle, ready goods, the goods sold and
the goods in balance fromthe appellant.
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They al so said that they suspected that on their concl usions
from the accounts supplied to them there m ght be
m sappropriation of the goods and of noney. They further
alleged that in the accounts shown to them the sale of
charcoal was shown at~a rate nuch |ower than the prevailing
market rate and under these circunstances the respondents
apprehended that if the work of the sale of goods remained
in the hands of the appellant, the real price of the goods
would not ~be realised. There is no allegation, however,
that in actual fact the appellant had nmade secret profits by
selling goods at a higher price and showing a lower price in
the account. The respondents pointed to the entries in the
account which showed the |lower rate of the sale price in
support of their apprehension that if the work of sale of
goods remained in the hand of the appellant the real price
would not in future be realised. A perusal therefore of the
application wunder s. 20 and the affidavit filed in support
of the application for appointment of receiver does not
di scl ose any serious -allegations of fraud against the
appel | ant. What it discloses is that the respondents were
not satisfied with the accounts subnmitted tothemand were
suspi cious that they did not disclose the true and conplete
state of affairs. Such allegations, as we have @ already
remarked are often nmade in account suits and if they were to
be sufficient ground for not referring an account suit to
arbitration on the ground of fraud, hardly any arbitration
agreenment in a matter in which accounting would be necessary
could be referred to arbitration. That is why we enphasise
that even in the |leading case of Russel, (1) the |earned
Master of the Rolls was at pains to point out that it could
not necessarily be said in a case of accounts that  no
reference to arbitration should be nmade, even t hough
guesti ons relating to accounts which mght invol ve

m sconduct amounting even to di shonesty on the part of  sone
partner nmight arise in the arbitration proceedings and even

cases where noral dishonesty or nmnoral m sconduct is
attributed to one party or the other m ght be
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referred to arbitration. It seenms to us that /every

all egation tending suggest or inply noral dishonesty or
noral misconduct in the matter of keeping accounts woul d not
amount to such serious allegation of fraud as would inmpel a
court to refuse to order the arbitration agreement to  be
filed and refuse to make a reference. Looking to the
al | egations which have made in this case we are of opinion
that there are no such serious allegations of fraud in this
case as would be sufficient for the court to say that there
is sufficient cause for not referring the dispute to
arbitration. This contention of the appellant nust also
therefore fail

The appeal therefore fails and is hereby dismssed wth
cost s.

Appeal di smi ssed
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