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1. Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 21. 3. 2005 of “aDivision Bench of High

Court of Punjab and Haryana, whereby the wit petition filed by the
appel l ant chal l engi ng the award dated 9. 11.2004 of the Industria

Tri bunal - cum Labour Court, Hi sar, was summarily dism ssed.

3. The respondent Dharam Pal issued a notice dated 20.1.1998
under Section 2A of the Industrial Disputes Act, 1947 (hereinafter
referred to as '"the Act’) alleging that he was enpl oyed as an unskill ed
wor kman by the appel l ant Guru Janbheshwar University, Hisar, on
2.10.1995, but his services were illegally term nated on 15.1.1998.

As the conciliation proceedings could not fructify, 'the Governnent of
Haryana referred the di spute under Section 10(1) of the Act for

adj udi cation by the Industrial Tribunal-cum Labour Court, Hisar
(hereinafter referred to as 'the Labour Court") regarding the validity
of the termination of services of the respondent Dharam Pal" and the
relief which he was entitled to get in case the term nation order was
found to be illegal

4. The respondent in his claimstatenment pleaded, inter alia, that
he was appoi nted as unskilled workman on the post of Mli (gardener)

in the University by a verbal order dated 2.10.1995; that he was
renoved from service on 2.7.1997 but subsequently he was taken

back on duty on 15.10.1997; that he was illegally renoved fromthe
service of the University on 15.1.1998; that the University was paying
wages of Rs.1638/- per nmonth before his renobval from service; that

the University had regular work and persons junior to himhad been
retained in service and had been regul arized; that the University was
forcing the workman to work on contract basis despite the fact that
there is work of regular nature; that the University was adopting
unfair |abour practice and that his retrenchnent was illegal as neither
any notice was given nor any conpensation was paid to himat the

time of his retrenchnent.

5. The Registrar of the University filed a reply on the grounds,
inter alia, that the respondent was engaged as Mali on daily wages on
2.12.1995 and not on 2.10.1995, as clainmed by him that he was

appoi nted for doing specific job of Mali in the Farm ng/Horticulture
Wng of the University; that the Governnment of Haryana on the basis
of the orders passed in CAP No. 4522 of 1994 (Kul bhushan v. State of
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Haryana) by the Hi gh Court had issued instructions to the University
vide letter No.12/5-96/Ad.|(5) dated 17.1.1996 that no appoi ntnment on
dai |y wage basis should be nade and all appoi ntnents shoul d be nade
on contract basis; that in accordance with the instructions all existing
enpl oyees in the University who were working on daily wage basis

were put on contract basis; that the respondent and sone ot her

enpl oyees engaged on contract basis had been appoi nted w t hout

foll owi ng any procedure; that nmeanwhile the University advertised the
post of Mali for making regular appointnents in order to conmply with
the requirenents of Articles 14 and 16 of the Constitution; that the
respondent al so applied for the said post of Mali and appeared in

i nterview but he was not selected yet he was allowed to continue; that
consequent upon the closure of the farm ng operations in the

Uni versity and cessation of other seasonal work, the respondent was

gi ven one nonth’s notice vide University letter no.485-500 dated
15.12.1997; that on conpletion of one nonth, the services of the
respondent were retrenched vide order dated 15.1.1998; that a cheque
beari ng no. 416869 dated 15.1.1998 was al so given to the respondent

in conpliance of Section 25F(b) of the Act as retrenchnent
conpensation; that as there was sone work in the University all the
enpl oyees who were retrenched earlier were called but the respondent
did not turn up for duty though 14 other enpl oyees reported for duty
and were engaged and a letter in this regard was sent to the Labour
and Conciliation O ficer, Hisar on 21.5.1998. It was specifically

pl eaded that the services of the respondent were retrenched after duly
conplying with the provisions of Section 25F of the Act and that in
the regul ar selection held for the post of Mali the respondent was not
sel ected by the selection committee:

6. The parti es adduced oral “and documentary evidence in support

of their case before the Labour Court. The Labour Court held that the
instructions issued by the Governnment showed that the nonthly wages

of unskilled Mali were Rs.1642/-. The respondent had been appointed
on 2.12.1995 and his services were terminated on 15.1.1998 and thus

he had conpl eted two years and one nonth of service on the date

when he was retrenched fromservice. He was thus required to be

paid 15 days’ average pay for conpletion of the first year of service
and 15 days’ average pay for conpletion of second year of service as
retrenchnent conpensation. It was further held that in order to

cal cul ate the retrenchnent conpensation, the legal requirement was to
di vi de average nonthly wage by 26 and not by 30, as a worker
ordinarily gets four weekly holidays and has to work only on 26 days
in a nonth, For hol ding so, the Labour Court relied upon sone

deci sions of the High Courts and al so a decision of this Court in
Jeevanl al (1929) Ltd. V. Appellate Authority under the Paynent of
Gratuity Act and Ors. (1984) Lab I C 1458. After holding so, it was
hel d that one day’ s average pay of the respondent would be Rs.63.15
(Rs. 1642/ 26) and thus the conpliance of Section 25F(b) required
payment of Rs.63.15x15x 2 = Rs.1,894.50. It was accordingly held

that the retrenchnent conpensation of Rs.1642/- paid by the

University to the respondent fell short of the anpbunt which was
required to be paid under |aw and, therefore, there was non-
conpl i ance of Section 25F(b) of the Act which rendered the
retrenchnment of the respondent as illegal. It was further held that the
Uni versity had not produced any evidence to show that the respondent
had been gainfully enployed after term nation of his service, but

| ooking to the fact that he was engaged in a job which did not require
any qualification, it could not be held that he remained totally out of
job during the intervening period and, therefore, he was entitled to
50% back wages. The Labour Court, accordingly, gave an Award
directing that the respondent be reinstated with continuity in service
and all other consequent service benefits along with 50% back wages
fromthe date of issuance of demand notice dated 21.1.1998 til
publication of the Award and full wages thereafter till his

rei nst at emrent .
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7. The question which requires consideration is whether the
Labour Court was correct in holding that one day' s average pay of the
respondent shoul d be cal cul ated by dividing his nonthly salary of

Rs. 1642/ - by 26 and the quotient so arrived at should be nmultiplied by
30 (15 x 2) as he had worked for two years and one nonth.

8. Sections 2(aaa) and 25F of the Industrial D sputes Act, 1947
read as under : -
2(aaa) "average pay" means the average of the wages payabl e

to a workman- -

(i) in the case of nonthly paid workman, in the three
conpl et e cal endar nont hs,

(ii) in the case of weekly paid workman, in the four
conpl et e weeks,

(iii) in the case of daily paid workman, in the twelve
full working days,

preceding the date on which the average pay becones
payable if the workman had worked for three conplete

cal endar nonths or four conplete weeks or twelve ful
working days, as the case my be, and where such
calculation cannot be nade, the average pay shall be
calculated as the average of the wages payable to a
wor kman during the period he actually worked.

25F. Conditions precedent to retrenchment of

wor knmen. - No workman enployed-in any industry who

has been in continuous service for not 1ess than one year
under an enployer shall be retrenched by that

enpl oyer until --

(a) the workman has been given one nonth’s notice in
witing indicating the reasons for retrenchment and the
period of notice has expired, or the worknman has been
paid in lieu of such notice, wages for the period of
the noti ce:

(b) the workman has been paid, at the tinme of
retrenchnment, conpensation which shall be equivalent to
fifteen days’ average pay for every conpleted year of
continuous service or any part thereof in excess of six
nont hs; and

(c) notice in the prescribed nmanner is served on_ the
appropriate Government or such authority as may be
specified by the appropriate Governnent by notification

in the Oficial Gazette.

Sub-section (b) of Section 25F requires paynent of
retrenchnment conpensation to a workman which shall be equivalent
to 15 days’ average pay for every conpleted year of continuous
service or any part thereof in excess of six nonths. Aver age pay has
been defined in Section 2(aaa) of the Act and, therefore, average pay
has to be determ ned strictly in accordance with the aforesaid
provi sion and not on the basis of sone hypothetical calculation
Section 2(aaa) contenplates four different kinds of wage period for
payment of wages. Cause (i) speaks of nonthly paid worknan and
here the average wage has to be calculated by arriving at the average
or nmean of three conplete cal endar nonths. Clause (ii) refers to
weekly pai d worknman where the average pay woul d be the average or
mean of four conplete weeks. Clause (iii) deals with daily wage
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workman and in this case the average pay woul d be the average or

nean of wages in twelve full working days. The fourth category

woul d be a case where it is not covered by any of the sub-clauses (i),
(ii) or (iii) and in this case the average pay shall be cal culated as the
average of the wages payable to a workman during the period he had
actual Iy worked.

9. The | anguage used in Section 2(aaa) is absolutely plain and

clear and there is not the slightest anbiguity in the same. It is well
settled principle that the words of a Statute are first understood in their
natural, ordinary or popul ar sense and phrases and sentences are

construed according to their grammtical neaning, unless that leads to
sone absurdity or there i's something in the context or in the object of

the statute to suggest to the contrary. The true way is to take the words
as the legislature have given them and to take the neaning which the
words given naturally inmply, unless where the construction of those

words is, either by the preanble or by the context of the words in
guestion, controlled or altered. As is often said the golden rule is that
the words of a statute nust prima facie be given their ordinary

nmeani ng - and natural and ordi nary neani ng of the words shoul d not be
departed fromunless it can be shown that the | egal context in which

the words are used requires a different neaning. (See Principles of
Statutory Interpretation by Justice GP. Singh Nnth Edition2004

pg. 78-79).

10. In the demand notice served by the respondent upon the

Uni versity under Section 2-A of the Act on 20.1.1998, it was stated
“that the University was paying himRs.1638/- per nonth before
renoval . " Again in para 2 of the claimstatenent which was filed by
the respondent before the Labour Court, wherein he described hinself
as petitioner, it was stated "that the University was paying the
petitioner Rs.1.638/- per nonth before the renpval ." In the reply, it
is also the specific case of the University that the respondent was
being paid on nonthly basis at the rate of Rs.1642/- per nonth.
Therefore, there is no dispute that the respondent was being paid
wages on nonthly basis though thereis slight difference in the actua
amount which was being paid to him The Labour Court has recorded

a finding that a cheque for Rs.1642/- was given by the University to
the respondent as retrenchnent conpensation. Since the respondent
was bei ng paid wages on nonthly basi's, his average pay has to be
calcul ated in accordance with the formula given in clause (i) of
Section 2(aaa) of the Act which would nean the sumtotal of wages
paid to himin three conplete cal endar nonths i nmedi ately precedi ng
his retrenchnent and dividing the said anmount by three. The
respondent was bei ng paid wages anounting to Rs.1642/- per nonth

in inmrediately three preceding nonths before his retrenchment.
Therefore, the "average pay" in accordance with Section 2(aaa)(i)
woul d cone to Rs.1642/-. The respondent had worked for two years

and one nonth and, therefore, he was entitled to thirty (15 x 2) days of
average pay by way of retrenchnent conpensation in order to conply
with requirement of Section 25F(b) of the Act. The "average pay" of
the respondent being Rs.1642/- per nonth and he being entitled to 30
days’ average pay by way of retrenchnent conpensation, he was
required to be paid Rs.1642/- as retrenchment compensation. ~The

Uni versity gave hima cheque for Rs.1642/- at the tine of his
retrenchment and, therefore, there was full conpliance of Section
25F(b) of the Act.

11. The Labour Court has basically relied upon a decision of this
Court rendered in Jeevanlal (1929) Ltd. V. Appellate Authority under
the Paynment of Gratuity Act and Ors. (1984) Lab I C 1458 for com ng

to the conclusion that the respondent’s average pay has to be

cal cul ated on per day basis by dividing the nmonthly salary drawn by
himby 26 and the quotient so arrived at should be multiplied by 30 in
order to determ ne the retrenchnment conpensation under Section
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25F(b) of the Act. It, therefore, becones necessary to consider the
aforesaid decision in detail. The issue involved in the said case
related to paynent of gratuity. Section 2(s) and sub-sections (1), (2)
and (3) of Section 4 of Paynment of Gatuity Act at the relevant tine
read as under : -

"2(s) "wages" means all enol unents which are earned

by an enpl oyee while on duty or on | eave in accordance

with the terns and conditions of his enpl oynent and

whi ch are paid or are payable to himin cash and incl udes

dear ness al |l owance but does not include any bonus,

conmi ssi on, house rent allowance, overtine wages and

any other allowances."

"4(1) : Gatuity shall be payable to an enpl oyee on the
term nation of his enploynent after he has rendered
conti nuous service for not less than five years :

(a) on hi s superannuation; or

(b) on his retirenment or resignation; or

(c) on his death or disabl enent due to acci dent of
di sease.

Provi ded that the conpletion of five years shall not
be necessary where the term nation of the enpl oynent of
any enployee is due to death or disabl enent

Provided further that in the case of death of the
enpl oyee, gratuity payable to him shall be paid to his
nom nee or, if no nomnati on has been made, to his heirs.

Expl anati on - For the purpose of this section, disablenent
neans such di sabl enent as incapacitates an enpl oyee for
the work which he was capabl e of perform ng before the
accident or disease resulting in such disabl emrent.

(2) For every conpleted year of service or part thereof
in excess of six nmonths, the enpl oyer shall pay gratuity
to an enpl oyee at the rate of fifteen days’ wages based
on the rate of wages |last drawn by the enpl oyee
concerned :

Provided that in the case of a piece rated enpl oyee,
dai ly wages shall be conputed on the average of the tota
wages received by himfor a period of three nonths
i medi ately preceding the term nation of his
enpl oyment, and, for this purpose, the wages paid for
any overtinme work shall not be taken into account

Provided further that in the case of an enpl oyee
enpl oyed in a seasonal establishment, the enployer shal
pay, the gratuity at the rate of seven days’ wages for each
season.

(3) The ampbunt of gratuity payable to an enpl oyee shal
not exceed twenty nonths’ wages."

Wiile interpreting the aforesaid provisions, the Court held as
under in para 10 of the reports :
10. In dealing with interpretation of sub-sections (2) and (3)
of Section 4 of the Act, we nust keep in view the schene of the
Act. Sub-section (1) of Section 4 of the Act incorporates the
concept of gratuity being a reward for |ong, continuous and
neritorious service. Sub-section (2) of Section 4 of the Act
provides for paynent of gratuity at the rate of "fifteen days’
wages" based on the rate of wages |ast drawn by the enpl oyee
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concerned for every conpleted year of service. The |legislative
intent is obvious. Had the | egislature stopped with the words
"fifteen days’ wages", occurring in sub-section (2) of Section 4
of the Act, there was sonmething to be said for the subnission
advanced by the | earned counsel for the appellants based upon
the decision of the |earned single Judge of the Andhra Pradesh
Hi gh Court in Associated Cenent’s case (1976) Lab |1 C 926)
whi ch was |ater approved by a Division Bench of the Court in
Swany’ s case (1978 Lab |1 C 1285). But the legislature did not
stop with the words "fifteen days’ wages" in sub-section (2) of
Section 4 of this Act. The words "fifteen days’ wages" are
preceded by the words "at the rate of" and qualified by the
words "based on the rate of wages |ast drawn" by the enpl oyee
concer ned. The enphasis is not on what an enpl oyee woul d
have earned in the course of fifteen days during the nonth
when his enpl oynent was | ast terninated, but on the rate of
fifteen days’ wages for every conpl eted year of service based
on the rate of wages last drawn by the enpl oyee concerned.
The word 'rate’ appears twice in sub-section (2) of Section 4
and it necessarily involves the concept of actual working days.
In Digvijay Wollen MI1ls’ case (AR 1980 SC 1944) the
Court rightly observed that although a nmonth is understood to
consi st of 30 days, gratuity payable under the Act treating the
nont hl y wages as wages for 26 working days is not new or
unknown. "
(enphasi s suppli ed)

Par agraph 12 of the reports is also relevant and the sane is
bei ng reproduced bel ow :
12. It is not correct to say that the decision in Shri Digvijay
Wollen MIIs" case (AR 1980 SC1944) does not |ay down
any principle. GQupta, J. speaking for the Court set out the
fol |l owi ng passage fromthe judgment of the Gujarat H gh Court
in Shri Digvijay Wollen MIIls'" case (para4)

"The enployee is to be paid gratuity for every conpl eted
year of service and the only yardstick provided is that the
rate of wages |last drawn by an enpl oyee concerned shal

be utilized and on that basis at the rate of fifteen days’
wages for each year of service, the gratuity would be
conput ed. In any factory it is well known that an

enpl oyee never works and coul d never be permitted to

work for all the 30 days of the nonth. He gets 52

Sundays in a year as paid holidays and, therefore, the
basi ¢ wages and dearness all owance are al ways fixed by
taking into consideration this econonic reality\005\005.. A
wor ker gets full month’s wages not by renmaining on duty

for all the 30 days within a nonth but remai ning on work
and doing duty for only 26 days. The other extra

hol i days may nake sone nmargi nal variation into 26

wor ki ng days, but all wage boards and wage fi xing
authorities or Tribunals in the country have al ways
followed this pattern of fixation of wages by this method
of 26 working days."

And t hen observed
"The view expressed in the extract quoted above appears
to be legitimte and reasonable."

The | earned Judge then went on to say :

"Ordinarily of course a nmonth is understood to nmean 30
days, but the manner of calculating gratuity payable
under the Act to the enpl oyees who work for 26 days a
nonth followed by Gujarat Hi gh Court cannot be called
perverse."
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He further observed that it was not necessary to consider

whet her anot her vi ew was possible and declined to interfere
under Article 136 in a matter where the H gh Court had taken a
vi ew favourable to the enpl oyees and the view taken coul d not
be said to be in any way unreasonabl e and perverse, and then
added :

"Incidentally, to indicate that treating nonthly wages as
wages for 26 working days is not anything unique or
unknown. "
\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

12. It may be noted that Section 4(2) of the Payment of Gratuity
Act uses the expression "the enployer shall pay gratuity to an
enpl oyee at the rate of fifteen days’ wages based on the rates of

wages | ast drawn by the enployee." On account of the | anguage used
in Section 4(2) it becones necessary to find out the rate of wages
whi ch necessarily involves the concept of actual working days. It was

on the basis of the aforesaid |anguage of the provisions under the
Payment of Gratuity Act that this Court in the case of Jeevanla
(supra) observed that "although a nmonth is understood to consist of 30
days, gratuity payabl e under the Paynent of Gratuity Act treating the
nont hl y wages as wages for 26 days is not new or unknown."

13. The principle laid down in the case of Jeevanlal (supra) and
Shri Digvijay Wollen MIls Ltd. v. MP. Butch AIR 1980 SC 1944

can have no application for determ ning the retrenchnent

conpensati on under Section 25F(b) of the Act as the word "average
pay" occurring herein has been defined in Section 2(aaa) of the Act.
The concept of 26 working days was evol ved having regard to the
definition of the word "wages" as given in Section 2(s) of Paynent of
Gratuity Act, which uses the expression"all enolunents which are
earned by an enpl oyee while on duty or on leave." Therefore, there is
no warrant or justification for inporting the principle of 26 working
days for determ ning the conpensati on which is payable in ternms of
Section 25F(b) of the Act.

14. There is another inportant feature which deserves notice.
Subsequent to the decision of this Court in Jeevanlal (supra) an

expl anati on has been added after second proviso to Section 4(2) of the
Payment of Gratuity Act, by Act No.22 of 1987, which reads as

under : -

"Expl anation :- In the case of a nonthly rated enpl oyee, the

fifteen days’ wages shall be cal culated by dividing the nonthly

rate of wages last drawn by himby twenty-six and mul tiplying

the quotient by fifteen."

By addi ng the explanation, the |egislature has brought the
statute in line with the principle laid down in the case of Jeevanla
(supra) and has given statutory recognition to the principle evol ved,
viz. that in case of nonthly rated enployee the fifteen days’ wages
shal |l be calculated by dividing the nonthly rate of wages by twenty
six and nultiplying the quotient by fifteen. But, no such anmendnent
has been made in the Industrial Disputes Act. If the legislature
want ed that for the purposes of Section 25F(b) al so the average pay
had to be determ ned by dividing the nonthly wages by twenty-six, a
simlar anendrment coul d have been made. But the |egislature has
chosen not to do so. This is an additional reason for holding that the
principle of "twenty-six working days" is not to be applied for
determ ning the retrenchment conpensati on under Section 25F(b) of

the Act.
15. We are, therefore, of the opinion that the view taken by the
Labour Court is clearly erroneous in |law and has to be set aside. The

Hi gh Court did not go into the question at all and summarily
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di smssed the wit petition by a one |line order observing that the
conpensation offered to the workman was short of the anount
actual |l y due.

16. For the reasons di scussed above, the appeal is allowed. The
order dated 21.3.2005 passed by the H gh Court and the award of the
Labour Court dated 9.11.2004 are set aside. It is held that the

University had paid the retrenchment conpensation to the respondent
Dharam Pal in accordance with law and there is no infirmty in the
order passed whereby his services were terminated. No costs.




