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ACT:

Constitution of India, Art. 136 (1)--Special |leave to
appeal - Granti ng of | eave-- CGui di ng Princi pl es-Fina
heari ng--Nature of.

HEADNOTE:

The Suprene Court will not grant special |eave to appea
under Art. 136 (1) of the Constitution unless it “is  shown
that exceptional and special circunstances exist, that
substantial and grave injustice has boon done and the  case
in question presents features of sufficient gravity to
warrant a review of the decision appeal ed agai nst.

The view that once an appeal has been adnmitted by specia
| eave the entire case is at large and the appellant is free
to contest all the findings of fact and raise every point
which could be raised in the Hgh Court is wong. Only
those points can be urged at the final hearing of the appea
which are fit to be urged at the prelimnary stage when
| eave to appeal is asked for.

I brahimv. Rex ([1914] A.C. 615) referred to.
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JUDGVENT:

APPEAL from the Hi gh Court of Judicature at East Punjab
Crim nal Appeal No. Il of 1950.

This was an appeal by special |eave froma judgment and
order of the High Court of Judicature for the Province of
East Punjab at Sim a (Fal shaw and Soni JJ.) dated the 23rd
Noverber, 1949, in Crimnal Appeal No. 367 of 1949 uphol di ng
the conviction of the appellant on a charge of nmurder and
confirmng a sentence of death passed on him by the Sessions
Judge of Ferozepore.

Jai Gopal Sethi (H J. Unrigar, with him for the appel-
| ant .

Basant Ki shan Khanna, Advocate-General of East Punjab
(S. M Sikri, with him for the respondent.

1950. WMay 5. The judgnent of the Court was delivered by

FAZL AL/J.--This is an appeal by one Pritam Singh
agai nst~ the decision of the H gh Court of Punjab at Sinla
uphol di ng 'hi s conviction on the charge of
454
murder of one Buta Singhand confirmng the sentence of
death passed on himby the Sessions Judge of Ferozepore.
The prosecution case, which has been found to be substan-
tially true by both the-trial judge and the H gh Court may
be shortly stated as foll ows.

On the 28th Decenber, 1948, Pritam Singh had made inde-
cent overtures to one Punni, w fe of Kakarra Chamar, who had
been brought into the village by Buta Singh, the deceased,
about 10 or 12 years ago. Buta Singh, on learning of this
i nci dent, spoke to Pritam Singh, but findingthat his atti-
tude was unconpron sing, he-advised Kakarra to go to the
police station to report the matter. On the next day,
while Kakarra was going to the police station, Ml ' Singh
the first prosecution witness in the case, brought him back
telling himthat Pritam Singh had apologi zed and the matter
should not be pursued. On the 30th Decenber, at about 5
p.m, just when Buta Singh cane out of his house, Pritam
Singh cane up with a double barrelled 12-bore gun and shot
him in the abdonmen, and Buta Singh died a -short tine
thereafter. Shortly after t he occurrence, Punj ab
Singh and Nal Singh, who had both witnessed the occurrence,
went to the police station at Abohar, which is at a
distance of 13 mles fromthe place of occurrence, and
|l odged the first information report regarding the nurder.
In this report, Punjab Singh reported the facts as already
stated, but he also added that Pritam Si ngh was drunk when
he fired the gun and his younger brother, Haki m Singh, who
was al so drunk was standing at a short distance from himand
shouting "Kill, don't care.” None of the other w tnesses
however supported Punjab Singh as to the part attributed by
him to Hakim Singh or as to the drunken condition- of the
appel | ant or Haki m Singh, and the police after due investi-
gation of the case sent up a charge sheet agai nst the appel -
ant only. The appellant was thereafter put on his ‘trial
before the Sessions Judge of Ferozepore. The |earned Ses-
sions Judge, after hearing the prosecution wtnesses, of
whom five were eye-w tnesses, viz., Punjab Singh, his broth-
er Mtta Singh, Mal Singh, N kka Singh (brother of

455
Singh), and Mst. Phool an, nother of the deceased, cane to
the conclusion, in agreement with 4 assessors who were
present at the trial, that the version given by the prosecu-
tion wtnesses was substantially true. In support of his
conclusion, he referred to the following facts anong others
:--(1)that the first information report had been | odged at
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the police station without any delay, (2)that the nanes of
at least 4 of the alleged eye-witnesses were nentioned in
the report, and (3) that no sufficient reason had been shown
as to why the prosecution w tnesses should have conspired to
falsely inplicate the accused in a nmurder case, if he had
been innocent. The High Court on appeal agreed wth the
Sessions Judge, and the |earned Judge who delivered the
judgrment of the High Court observed as follows in the con-
cluding part of his judgnment :--"1 have given the case every
consideration and | have cone to the conclusion that the
| earned Sessions Judge was right in holding that the case
against the appellant had been proved beyond reasonable
doubt . "

The appellant thereafter obtained special Ileave to
appeal to this Court, and M. Sethi, the |I|earned counse
appearing for him has in-support of the appeal, addressed
to us very el aborate argunents to show that the conclusion
arrived at by the Courts belowis not correct. He has
argued' that the alleged eye-witnesses were intimtely con-
nected with each other and with the deceased, that they and
the accused belonged to two nmutual |l y hostile factions, that
these w tnesses had nmade discrepant statements as to the
respective places fromwhere they clained to have seen the
occurrence, sonme of ‘themnaking discrepant statenents about
their own position before the police officer who drew up the
plan of the scene of occurrence and before the trial Court
and al so naki ng di screpant statenments about the position of
the other witnesses, ‘and that they should not be held to be
truthful witnesses inasmuch as they had denied certain
previous statenments made by themeither before the police or
before the Conmitting Magi strate. M. Sethi also put forward
the theory, which has been discredited by both the Courts
bel ow on grounds whi ch prina facie do not appear to be
456
unr easonabl e, that the occurrence nust have taken place late
at night, that there were probably no eye-witnesses to
identify the real assailant and that the appellant had been
falsely inplicated on account of enmty.

The obvious reply to all these argunents advanced by the
| earned counsel for the appellant, is that this Court is not
an ordinary Court of crimnal appeal and will not, generally
speaking, allow facts to be reopened, especially when two
Courts agree in their conclusions in regard to them and when
the conclusions of fact which are chall enged are dependent
on the credibility of wi tnesses who have been believed by
the trial Court which had the advantage of seeing them and
hearing their evidence. |In the present case. the story for
the prosecution, which is neither incredible nor inprobable,
is supported by no less than 5 wtnesses including the
not her of the deceased, and their evidence, in spite of its
infirmties, has inpressed 4 assessors and the two Courts
bel ow, who, in appraising its reliability, have given due
wei ght to certain broad features of the case which, accord-
ing to them negative the theory of conspiracy or concoc-
tion. In these circunstances, it would be opposed to al
principles and precedents if we were to constitute ourselves
into a third Court of fact and, after re-weighing the evi-
dence, cone to a conclusion different fromthat arrived at
by the trial Judge and the Hi gh Court.

In arguing the appeal, M. Sethi proceeded on the as-
sunption that once an appeal had been admitted by specia
| eave, the entire case was at |arge and the appellant was
free to contest all the findings of fact and raise every
poi nt which could be raised in the Hgh Court or the tria
Court. This assunption is, in our opinion, entirely unwar-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

ranted. The nisconception involved in the argunent is not a

new one and had to be dispelled by the Privy Council in
England in Ibrahimv. Rex (1) in these words:--"........
t he Boar d has repeatedly treated applications for

| eave to appeal and the hearing of crimnal appeals (i)
[1914] A.c. 615.

457
as being upon the sane footing: Riel’'s Case; Ex-parte Deem
i ng. The Board cannot give leave to appeal where the
grounds suggested could not sustain the appeal itself; and,
conversely, it cannot allow an appeal on grounds that would
not have sufficed for the grant of permission to bring it."

The rule laid dow by the Privy Council is based on
sound principle, and, in our opinion, only those points can
be urged at the final hearing of the appeal which are fit to
be wurged at the preliminary stage when | eave to appeal is
asked for, and it would be illogical to adopt different
standards at two different stages of the sane case.

It seens also necessary to nmake a few general observa-
tions relating to the powers of this Court to grant specia
| eave to appeal in crimnal cases. The relevant articles of
the Constitution dealing with-the appellate jurisdiction of
the Supreme Court are articles 132 to 136. Article 132
applies both to civil and crimnal cases and under it an

appeal shall Ilie/to the Suprenme Court from any judgnent,
decree...... or final order of a H gh Court, whether in a
civil, crimnal or other proceeding, if the H gh Court
certifies that the case involves a substantial question of
law as to the interpretation of the Constitution. Article

133 deals with the appellate jurisdiction of this Court in
civil matters only, and it has been drafted on the |ines of
sections 109 and 110 of the Civil Procedure Code, 1908.
Article 134 constitutes the Supreme Court as a Court of
crimnal appeal in alimted class of cases only, and clear-
ly inmplies that no appeal lies to it as a matter of course
or right except in cases specified therein. Article 135
nerely provides that the Suprene Court shall have jurisdic-
tion and powers with respect to any matter to which the
provisions of article 133 or article 134 do not ~ apply, if
jurisdiction and powers in relation to that matter were
exercisable by the Federal Court imediately before the
commencenment of the Constitution under any —existing |aw
The last article, with which we are concerned is article 136
and it runs thus :--

"136. (1) Notwithstanding anything in this Chapter, the
Supreme Court may, in its discretion
458
grant special |eave to appeal fromany judgnent, decree,
determ nation, sentence or order in any cause  or nmatter
passed or nade by any court or tribunal in the territory of
I ndi a,

The points to be noted in regard to this article are
firstly, that it is very general and is not confined nerely
to crimnal cases, as is evident fromthe words "appeal from
any judgnment, decree, sentence or order"” which occur therein
and whi ch obvi ously cover a wide range of matters; secondly,
that the words used in this article are "in any cause or
matter," while those used in articles 132 to 134 are "civil,
crimnal or other proceeding,” and thirdly, that while in
articles 132 to 134 reference is nmade to appeals from the
Hi gh Courts, under this article, an appeal will lie from any
court or tribunal in the territory of India.

On a careful exanmination of article 136 along with the
preceding article, it seems clear that the wide discretion-
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ary power with which this Court is invested under it is to
be exercised sparingly and in exceptional cases onl3,, and

as far as possible a nore or | ess uniformstandard shoul d be
adopted in granting special leave in the w de range of

matters which can conme up before it under this article. By
virtue of this article, we can grant special |eave in civi
cases, in crimnal cases, in income-tax cases, in cases

whi ch cone up before different kinds of tribunals and in
a variety of other cases. The only uniformstandard which
in our opinion can be laid down in the circunstances is that
Court should grant special |eave to appeal only in those
cases where special circunstances are shown to exist. The
Privy Council have tried to lay dowmn from tinme to tine
certain principles for granting special leave in crimina

cases, which were reviewed by the Federal Court in Kapildeo
v. The King. It is sufficient for our purpose to say that
though we are not bound to follow themtoo rigidly since the
reasons, constitutional and admnistrative, which sonmetines
wei ghed with the Privy Council, need not weigh with us, yet
sonme of ‘those principles are useful as furnishing in nany
cases

459

a sound basis for invoking the discretion of this Court in
granting special |eave. Generally speaking, this Court wll

not grant special leave, unless it is shown that exceptiona

and special circunstances exist, that substantial and grave
injustice has been done and that the <case in question
presents features of sufficient gravity to warrant a review
of the decision appeal ed agai nst. ~Since the  present case
does not in our opinion fulfil any of these conditions, we
cannot interfere with the decision of the H gh Court, and
the appeal nust be di sm ssed.

Appeal dism ssed

Agent for the appellant: S.P. Varm

Agent for the respondent: P.A._Mehta.




