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PETI TI ONER
M S. CHEEMA ENG NEERI NG SERVI CES

Vs.

RESPONDENT:
RAJAN SI NGH

DATE OF JUDGVENT: 01/11/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:

Present:
Hon' bl e M. Justice K Ramaswany
Hon’ bl e M. Justice G B: Pattanaik

C. S. Vaidyanathan, Sr. Adv., ~Rajesh K Sharma, Rakesh
K. Sharma, Ms. Shalu  Sharma, =~ Advs. wth him for the
appel | ant

B. Part hasarthy, Adv. for the Respondent

ORDER

The foll owing order of the Court was delivered:

Leave granted.

We have heard | earned counsel on both sides.

The only question for consideration is : whether the
respondent has been using the machine "Bricknman® for clay
preparation, brick moul ding, brick drying and brick burning,
after purchasing the sane fromthe appellant for evening his
[ivelihood within the neaning of Explanation to section
2(1)(d) of the consunmer Protection Act, 19867 Section
2(1)(d) reads as under:

"Consuner" means any person who: -

(i) buys any goods for a

consi deration which has been paid

or promised or partly prom sed, or

under any system  of deferred

payment and includes any user of

such goods other then the person

who buys such goods for

consi deration paid or promised or

partly prom sed, or under any

system of deferred paynment when

such use is made with the approva

of such person, but does not

include a person who obtains such

goods for resal e or for ay

conmer ci al purpose; or

(ii) hires any services for a

consi deration which has been paid

or pronmsed or partly paid and

partly prom sed, or under any

system of deferred paynment and

i ncl udes any beneficiary of such
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services other than the person who

hires t he servi ces for

consi deration paid or pronised, or

partly paid and partly pronised, or

under any system  of deferred

payment, when such services are

avail ed of with the approval of the

first mentioned person.”

If any goods are purchased for consideration, paid or
prom sed or partly paid or under any system of deferred
payment including any user of such goods other than the
person who by such goods for the consideration paid or
prom sed or partly paid or partly promsed, or under any
system of deferred paynent. when such use is nmade with the
approval of such person, the purchaser is the ’'consuner’
within the nmeaning of the Act. But the Act provides for
certain exceptions, nanely, "does not include a person who
obt ai ns"such goods for resale or for any conmerci al purpose;
or..."

The Expl anation to the definition of ’'consumer’ has
been added by way of an ~anendnment - in 1993 which reads as
under: -

"Expl anation, --For the  purpose of

sub- cl ause (i), "Commerci a

pur pose" does/ not include use by a

consuner of goods bought and used

by him exclusively for the purpose

of earning his livelihood, by means

of sel f-enploynment."

In other words, the Explanation excludes fromthe anbit
of commercial purpose in sub-clause (i) if section 2(1)(d),
any goods purchased by a consuner and  used by him
exclusively for the purpose of earning his livelihood by
nmeans of self-enployment. Such purchase of goods is not a
conmer ci al purpose. The question, therefore, is : whether
the respondent has been wusing the  aforesaid machine for
sel f-enpl oynent? The word 'sel f-enploynent 'is not defined.
Therefore, it is a matter of evidence. Unless ‘there is
evidence and on consideration thereof it is included that
the machi ne was used only for self-enploynment to earn his
[ivelihood without a sense of commercial purpose by
enpl oying o regular basis the enpl oyee or workmen for trade
in the manufacture and sale of bricks, it would be for self-
enpl oyment. Manufacture and sale of bricks in a commercia

way may also be to earn livelihood, but ~"nerely earning
l'ivelihood in conmercial business", does not nmean that it is
not for conmer ci al  purpose. Sel f - enmpl oynent connot es

altogether a different concept, nanely, he alone uses the
machi nery purchased for the purpose of nmanufacture by
enpl oying hinself in working out or producing the goods for
earning his livelihood. 'He' includes the nmenbers of his
famly. Wether the respondent is using the 'machine
exclusively by hinmself and the nenmbers of his famly for
preparation, manufacture and sale of bricks or whether he
enpl oyed any workmen and if so, how nmany, are matters of
evi dence. The burden is on the respondent to prove them
Therefore, the Tribunals were not right in concluding that
the respondent is using the nmachine only for self-enploynent
and that, therefore, it 1is not a comercial purpose. The
orders of all the Tribunals stand set aside. The matter is
remtted to the District forum The District Forum is
directed to record evidence of the parties and di spose it of
in accordance with law within a period of six nonths from
the date of receipt order.
The appeal is accordingly allowed. No costs.
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