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JUDGMENT
NANAVATI , J.

These appeal s by special |eaveare filed by the State
of Bi har against the judgnent and order of the Patna Hi gh
Court in Crimnal Appeal Nos. 493 of 1980 and 20 and 49 of
1981. The High Court allowed the three appeals; set aside
the order of conviction and sentence passed by the Court of
Addi ti onal Sessions Judge, Sitamarhi- in Sessions Trial No.
79 of 1979/15 of 1980 and acquitted the accused of all the
charges | evell ed against them

The incident which led to the trial of the three
respondents took place in village Bairgania on 9.2.1979 at
about 8.30 p.m There is a Power House at Bairgania. It was
lying closed since a long tinme and.in order to-see that it
started again, the people of Bairgani a had organised a rel ay
fast near the Rest House of that Power House since
28.1.1979. The relay fast was to continue for 24 hours
everyday and on 9.2.1979 it was the turn of Bishwanath
Prasad Rajgaria (deceased), Bigu Ram Ram Narayan Prasad,
Ram Gopal Rajgaria and Jagannath Prasad to sit there and
observe fast. AT about 8.30 p.m on that day accused Rajdeo
(respondent No.2) reached that place. he was soon followed
by accused Ramath (respondent No.1). They sat for. sone
time with the persons who were on fast and then accused
Ramat h took out a small packet from his pocket and of fered
powder |ike substance to Bi shwanath Prasad and tol d himthat
it was ’'prasad’ from Varanasi. As Bi shwanath Prasad and
others were observing fast they declined to take it by
saying that it would not be proper to eat anything as they
were on fast. But Raj deo persuaded them to take it by
stating that it was ’'prasad’ of God and by taking it, it
cannot be said that the prasad’ of God and by taking it, it
cannot be said that the fast was broken. Ramath then gave
the "prasad’ to Bishwanath Rajgaria, Bigu Ram Ram Narayan,
Ram Gopal and Jagannath. VWile the ’'prasad’ was being given
to those person Hari Narayan and Bi shwanath Chaudhary al so
cane there. They requested Racmmath to give ’'prasad’ to
them Ramat h, therefore, gave ’'prasad’ to them also
After two or three mnutes accused Rajdeo |left that place.
Ramat h continued to sit there. After about 15 to 20
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mnutes all the seven persons who has taken ’'prasad’ felt
uneasi ness and giddiness and had difficulty in breathing.
Bi shwanat h Prasad Rajgaria, therefore, enquired from Ramath
as to what he had given to them Ramath did not reply and
left that place. Those persons started vonmiting and purging

and their condition started det eri orati ng. So, Dr.
Vi shwanath Prasad was call ed. Even after he treated them
their condition did not inprove and, therefore, two other
doctors were went for. In spite of the treatnent given by

the doctors condition of those persons did not inprove.
Bi shwanat h Prasad Rajgaria died at about 3.30 a.m The ot her
six affected persons were renoved to Sitamarhi Hospital and
with better treatnent there they survived. Dr. Kaneshwar
Prasad had sent information to the police station regarding
the condition of those  seven persons and, therefore, the
police came to the Rest House at about 5 a.m and recorded
the conplaint of Chandradeo Prasad alias Raj Guru. |In the
conpl aint he stated ‘he was suspecting that Rajdeo and
Ramat h had deliberately and knowingly admnistered sone
poi sonous. subst ance to those persons and, therefore,
Bi shwanath Prasad Rajgaria had died and others had becane
ill. A case was registered on basis of the said conplaint.
After conpletion of the investigation and filing of the
charge - sheet the three accused were charged and tried for
conmtting the nurder of Bishwanath Rajgaria and for
attenpting to conmmt the nurders of Bigu Ram Ram Narayan,
Ram Gopal Rajgaria, Hari Narayan and Bi shwanath Chaudhary by
admini stering poison. to them Accused Rammath was charged
under section 302 IIlPC and al so under sections 307 and 328
| PC. Rajdeo was charged under sections 302, 307, 328/ 34 and
302/ 109 I PC. Banwari Lal- (respondent No.3) was charged under
section 120B |IPC for having entered into a conspiracy with
the other two accused in pursuance of ~which poisonous
substance was adnministered to the deceased and six ot hers.
The accused totally denied their involvenment in the
incident. They also | ed evidence in defence.

In order to prove its case the prosecution had exam ned
the following eye-w tnesses: Chandradeo, the i nfornmant
(PW2), Ram Copal Rajgaria (PW5), Kamal Prasad Jaiswal
(PW6) and Bigu Ram (PW9). CQut of the persons who were on
relay fast the prosecution had tendered Jagannath (PW 32)
and Ram Narayan Prasad (PW 34) for cross-examnation. Qthers
were not exam ned on the ground that they were won over by
the defence. The prosecution had al so tendered Hari Narayan
(PW3) for cross-examnation. The prosecution had examn ned
Dr. Ashok Kumar Gupta (PW13) and Dr. Vishwanath Prasad
(PW31) who had treated the affected person at Bairgania.
The prosecution had al so exam ned Kamal Prasad Jai swal (PW
6) and Kodai Shah (PW28) who were present when Chandradeo
gave his conplaint and who had also signed the sane, One
Dharmat h Prasad (PW27) was exanined to prove that he was
told by Bishwanath Chaudhary and Hari Narayan that ‘accused

Ramat h had given 'prasad’ to them O her corroborative
evidence was also led by the prosecution but it is —not
necessary to refer to the sane. One the basis of the

nedi cal evi dence and the reports regarding cheni ca

exam nation of blood, vonit and stool the trial court found
that Bi shwanath Prasad Rajgaria, Hari Narayan and Bi gu Ram
were admini stered glycosides of ol eander (kanar) and that
ol eander is a highly poisonous substance. Though the
chem cal exam nation reports of the other affected persons
did not show presence of oleander, on the basis of the
nedi cal evidence it was held that they had also suffered
effects of eating a poisonous substance. It also held that
the death of Bishwanath Prasad Rajgaria was due to the
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poi son given to him The trial court disbelieved the
evi dence of Dharammath Prasad (PW27) who during his cross-
exam nation stated that when he had gone to the Rest House
at about 3.30 p.m he had seen the persons sitting on relay
fast eating ’'Chura’ and ’'Bhuja’ and at that tine Hari

Nar ayan was present. This version was suggested to sone of
the prosecution wtnesses also. It was disbelieved on the
ground that Dharam Nath being a cousin of Rajdeo Prasad
wanted to help the accused as was evident fromthe fact that
he had not so stated in his police statenent and had fal sely
denied that he was exam ned by the police. H's evidence was
di shel i eved al so because of Hari Narayan in his evidence has
categorically stated that he and Bishwanath Chaudhary had
gone to the Rest House at about 8.30 P.M and he was not at
all cross-exanmned on this point. Mor eover, there was no
evi dence whosoever to support. the version that the persons
who were on relay  fast - had taken 'Chura’ and ’'Bhuja’ at
about 3730 p.m Though no notive could be established by the
prosecution the trial court held that the evidence of PW
2.5, 6 and9 was sufficient” to establish that Ranmath had
given the ’'prasad’ that Rajdeo had  persuaded the persons
sitting on relay fast to eat it. The trial court further
held that Rammath had gi ven poi sonous substance wth an
ulterior notive and accused Rajdeo had  definite know edge
about it. The trial court also believed the corroborative
evi dence given by Kailash Mhto and Dr. Vishwanath Prasad
(PW31) who have stated that when they had enquired from
Bi shwanath Rajgaria 'as to what was the cause of his ail nent
Bi shwanath Rajgaria ‘had told -them that after he took
"prasad’ given by Ramath the synptons of giddiness etc. had
devel oped and that Raj deo had insisted that they should take
that ' prasad. The trial court rejected the contention that
the evidence of Dr. Vishwanath Prasad should not be believed
because the other doctors had not so stated in  their
evidence for the reason that the other doctors were not
asked any question on that point. ~Even dharammath therefor
had stated that at about 3.30 p.m the persons on relay fast
had taken ' Chura’ and 'Bhuja’, admtted that he had gone to
the Rest house at 9 p.m and when he had enqui red what had
happened to Bishwanath Prasad Rajgaria and others he was
told that Rammath had given sone ’'prasad’ to them and
thereafter their condition had becone serious. The tria

court also relied upon the circunstance that soon after the
i nci dent accused Rammath and Raj deo had di sappeared fromthe
vil | age. On the basis of all this evidence the-trial court
cane to the conclusion that conplicity of Rammath and Raj deo
was established beyond doubt by the prosecution. ~The charge
agai nst Banwari Lal was held proved on the ‘basis of the
evidence of Pws. 11, 33, 40, 41 and 42. The trial court,
therefore, convicted Rammath and held him guilty /under

sections 302, 307 and 328 |PC It convicted Rajdeo under
Sections 302 read with sections 34 and 109, 307/34 and
328/ 34 | PC. Banwar i Lal was convicted under section 120B
| PC.

Al the three respondents challenged their conviction
before the Hi gh Court by filing separate appeals. The High
Court held that there was practically no evidence against
banwari Lal and the three circunmstances which were relied
upon for establishing the charge of conspiracy against him
were not sufficient to lead to that conclusion. It held
that the only circunstance proved agai nst Rajdeo was that he
had included the fasting people to take 'prasad and that
was not sufficient to establish the charge of abetnent or
sharing of conmon intention as there was nothing to show
that he had any know edge that what was offered by Rammath
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was a poi sonous substance. Wth respect to Racmmath it held
that there was no notive for himto give poison either to
Bi shwanat h Prasad Rajgaria or to any other person. Moreover
the nane of Rammath or any other accused was not discl osed
to any authority including the police even though the police
station was only one kilonmetre away. Till 5 a.m the nanes
of Rammath and others were not disclosed even to the doctors
who were treating to the affected persons right from9.30
p. m The High Court also pointed out that Dr. Kaneshwar
Prasad (PW30) had hinself gone to the police station and
had given information regarding the incident but Ramath and
ot her accused were not nanmed as accused. The Hi gh Court,
therefore, held that ‘the names of the accused were
i ntroduced by the informant with an oblique notive. It also
held that it was inprobable that accused Rammath woul d have
given a poisonous substance to Bi shwanath Chaudhary who was
his servant and Ram Narayan Prasad who was his relative. It
al so held that the extent of | vomting and purging made it
doubtful that “the affected persons had not taken anything
fromnorning till about 8.30 p.m and, therefore, it was not
possible to say that what had happened to them was because
of taking the ’'prasad’ ~given to themby Rammath. The Hi gh
Court also held that the fasting people always renain

surrounded by a few others and, therefore, it was not
probabl e that Ramath would have distributed ’'prasad to
themin their presence. It, therefore, held that he was
entitled to the benefit of doubt. The High Court,

therefore, allowed the appeals and acquitted the three
accused.

The State of Bihar, therefore, applied for specia
leave to file an appeal against the judgnment and order of
the High Court. This Court granted | eave to appeal agai nst
Ramat h Prasad and Rajdeo Prasad only. Speci al . | eave
petition agai nst respondent No.3 Banwarilal was di sm ssed.
As regards respondent No.2 Rajdeo, the |earned counsel for
the State was not able to point out any other evidence
except the evidence of PW.5, 9, 32, 34 and 35 which only
proves that he had cone to the Rest House a few nminutes
after Racmmath Prasad had gone there and that™ when the
persons sitting on fact were reluctant to take the ' prasad
he had told themthat they should take it as it was 'prasad’
of God and by taking it fast cannot be said to have been
broken. Nothing else was all eged against him Even if this
evidence is believed it does not establish that~ he -had

shared any crimnal intention wth Ramath. 't cannot be
said with reasonable certainty that he knew that what was
gi ven by Rammat h was poi son. In our opinion. theviewtaken

by the High Court is quite reasonable and does not call for
any interference.

W will now deal wth the reasons given by the H gh
Court for acquitting Rarmath. They can be summarised as
under :

(1) Rammath had no notive to give poison to those persons.
(2) Rammath’s nane was not disclosed to anyone till 5.a.m
(3) Rammath woul d not have given the poi sonous substance to

Bi shwanat h Chaudhary and Hari Narayan as they were his

servant and rel ation respectively and this circunstance

i ndi cated that the whole version of the wtnesses was

i mpr obabl e.
(4) Besides the persons sitting on relay fast there were
ot her persons al so and, therefore, it was nhot

bel i evabl e that Ramath would go there and give
poi sonous substance to the persons sitting on relay
fast in their presence

(5) The quantity of vomit, stool and urine was excessive
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and that indicated that the persons sitting on relay
fast had taken sone food and plenty of water earlier
and, therefore, it was not possible to say that the
synmpt ons of poi soning were because of eating ’prasad
(6) If really Rammath had given the poisonous substance
knowingly to the persons sitting on fast then he woul d
not have remmined there for some tinme after giving it.
W find that the second reason given by the H gh Court
is not factually correct. The High Court was not right in
observing that the three doctors nanmely vishwanath Prasad
(PW31), Kameshwar Prasad (PW30) and Ashok Kumar QCupta
(PW13) were at the Rest House from9.30 p.m onwards. Dr.
Kanmeshwar Prasad (Pw.30) was working as Head of the
Departnent of Forensic Medicine, S.K Medical College at
Muzaf farpur. He had conducted the post-nortem exam nation of
the dead body of Bi shwanath Prasad Rajgaria on 10.2.1979. He
had not at all gone to village Bargania on 28.1.1979. He
had not~ at all ~goneto village Bargania on 28.1.1979 to
treat any those of = affected persons. The first doctor who
had reached the Rest House was Dr. Vishwanath Prasad. he
has stated in his evidence that while he was sleeping in his
guarter one Dharamath Prasad (PW27) woke him at about
11.15 p.m and had requested himto go to Rest House where
condition of seven persons was serious.  He has stated that
after going there 'he had started treating them and while
treating Bi shwanath Prasad Rajgaria he had inquired fromhis
as to what had happened and he was told that it was
because of eating ' prasad’ given by Rammath at about 8.30
p.m He has further stated that as condition of the patients
was becoming serious, he had sent for other doctors for
assi st ance. Dr. Ashok - Kunmar CGupta (PW 13) had stated that
while he was sleeping Dr. Kameshwar Thakur, In-charge of
Medi cal Officers, Hospital of Bargania woke himup and told
himto acconpany to the Rest House as the persons who were

sitting on relay fast were seriously ill. They had reached
there at about 2.30 a.m Fromthe synptons he di agnosed
that it was a case of poisoning. However, in hi's cross-
exam nation he stated that "none told us about the

poi soni ng, nor any one told ne the name of anybody" and this
answer was heavily relied wupon by the H gh Court for its
fi ndi ng. Fromthe evidence of these two wtnesses it
becones quite clear that they had not reached the Rest House
at 9.30 p.m and, therefore, it can be said that the Hi gh
Court has msread that part of their evidence. Dr.
Vi shwanat h Prasad had reached the Rest House at about11.30
p.m and Dr. Ashok Kumar CGupta and Dr. Kanmeshwar Thakur had
reached at about 2.30 a.m Dr. Kaneshwar Thakur was not
exam ned but the certificate issued by him supports. the
version of Dr. Ashok Kumar Gupta as it is stated in'that
certificate that he was informed about the incident at about
2 am The evidence of Dr. Vishwanath Prasad- further
establishes that he was informed by Bi shwanath Rajgaria that
Ramat h had given 'prasad’ to him and devel oped. By the
time the other two doctors had reached the rest House,
condition of the affected persons had becone serious —and
sonme of them had |ost consciousness. They were busy in
gi ving treatment. If under these circunstances, they did
not inquire and nobody told them as to who had given the
poi sonous substance, it cannot be said that even the
affected persons did not know the culprit. Kailash Mhto,
who was the Police Constable at Bargania Police Station, has
stated that when he had returned fromthe police station to
the Rest House at about 11 p.m he had seen seven person
vom ting and passing stools and he was told that all that
had happened after eating ’'prasad’ given by Rammath. It is,
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therefore, not <correct to say that nanme of Ramath was not
di scl osed as the person responsible till 5 a.m Thakur
Prasad Singh (PW46) was the In-charge Oficer of the Police
Station, Bairgania. On being informed by Fr. Kameshwar
Thakur about the incident he had proceeded to the Rest House
at 5 a.m There he recorded Fardbeyan of Chandradeo Prasad.
In view of their conditions, the persons who were ailing
could not have gone to the police station. Doctors were al so
busy in treating them The circunstances were such that not

approaching the police till the ailing persons were sent to
the hospital cannot lead to an inference that nobody knew
till 5.00 a.m who was responsible for what had happened.

The reason given by the High Court for treating the
version of the prosecution w tnesses as inprobable is also
not correct. What the High Court has failed to appreciate
is that there was no evidence to show that when the ’prasad
was given by Ramath other persons except those naned were
there. So far ~as Bi shwanath Choudhary and Hari Narayan are
concerned they were not offered 'prasad’ by Ramath but it
was given to them when they had demanded it. Ramath could
not have -said not to them at “tine as that would have
i medi ately rai sed a suspicion. These rel evant aspects have
not been considered by the H gh Court.

The fifth reason given by the Hgh Court is also not
sust ai nabl e. Merely ~“because no wtness had positively
stated that the doctors had nade themdrink water to wash
their bowels it was not proper to junp to the conclusion
that possibly the persons sitting on relay fast had consuned
some food and plenty of water ~earlier than 8.30 p.m The
evi dence of Doctors Vishwanath Prasad and Ashok Kumar Gupta
di scloses that all the three doctors were -continuously
giving treatnent to the patients and it was nost |ikely that
sufficient water was given to them to wash their bowels.
The evidence of Kanal Prasad Jai swal (PW®6) al so discloses
that glucose water was also given to themas a part of the
treat nent. It was, therefore, not reasonable to hold that
the synmptons of greediness, voniting and passing of stoo
were not the result of eating the Prasad gi ven by Rammat h.
it was not put to any of the doctors that intake of a smal
quantity of ol eander would not have the effects as were
noticed in case of those affected persons.

Thus the findings recorded by the Hgh Court are based
upon msreading of the evidence or are unreasonable. The
Hi gh Court was not justified in discarding the evidence of
eye-w tnesses on the ground that their versi on was
i mpr obabl e. The High Court also failed to appreciate that
there was no reason for PW. 2, 5 9, 32 andto depose
fal sel y agai nst Rammat h.

We are of the opinion that the H gh Court was wong in
hol ding that the prosecution has failed to establish that
Ramat h had gi ven by way of 'prasad’ the poi sonous substance
to those five persons who were on relay fast and also to
Bi shwanat h Chaudhary and Hari Narayan and that because they
ate it Bishwanath Prasad Rajgaria died and others had
suffered harm as stated above

The next question to be considered is what offence
Ramat h can be said to have conmitted. The prosecution has
not been able to establish any notive strong enough to
i nduce Ramrmath to kill any of those five persons even if
some enmity wth Bishwanath Prasad Rajgaria is assumed. He
did not have any enmty wth others. If really his
intention was to kill themhe would not have given that
poi sonous substance so openly and in presence of others. It
is, therefore, not possible to infer fromthe facts and
ci rcunmst ances of the case that Rammath had given the same to
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Bi shwanath Prasad w th any intention to cause his death.
However, he ought to have known that as what he had given to
Bi shwanath Prasad Rajgaria and others was a poisonous
substance, it was likely to cause grievous hurt and even
deat h.

We, therefore, hold him guilty for conmtting the
of fence punishable wunder Sections 304 Part-I1 IPC for
causing the death of Bishwanath Prasad Rajgaria and for the
of fence puni shabl e under Section 326 |IPC for causing
grievous hurt to Bigu Ram Ram Narayan Prasad, Ram Copal
Prasad Rajgaria, Jagannath Prasad and Hari Narayan.

We, therefore, allow Crimnal Appeal No. 357 of 1987
set aside the judgnent and order passed by Patna H gh Court
in Crimnal Appeal No. 49 of 1981 and convict respondent
Ramat h for the of fence punishabl e under Sections 304 Part-

Il and 326 | PC For the offence puni shable under Section
304 Part-1l he is ordered to ~suffer rigorous inprisonment
for five years. For the offence puni shable under Section

326 he' is ordered to suffer rigorous inprisonment for four
years in ' respect of each of the persons to whom hurt was
caused viz. Bigu Ram Ram Narayan Prasad, Ram Gopal Prasad
Raj gari a, Jagannath Prasad and Hari Narayan. W direct that
all the sentences shall run concurrently.

Crimnal Appeal’ No. 358 of 1987, filed against Rajdeo,
is dismssed




