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This present Appeal along wi th other connected cases has been listed before
this Constitution Bench of five judges on a reference made by a Bench of
three Honourabl e judges of this Court finding an apparent conflict between
the decisions of two Benches of this Court in the cases of Chief
Conservator of Forests v. Jagannath Maruti Kondhare, [1996] 2 SCC 293 of
three judges and State of Gujarat v. Pratansingh Narsinh Parmar, [2001] 9
SCC 713 of two judges.

On the question of whether ‘social forestry’' departnent of State, which is
a wel fare schene undertaken for inprovenment of the environnent, would be
covered by the definition of ‘‘Industry’ under S. 2(j) of the Industria

Di sputes Act, 1947, the aforesaid Benches (supra) of this Court culled out
differently the ratio of the seven judges’ Bench decision of this Court in
the case of Bangal ore Water Supply and Sewerage Board v. A Rajappa, [1978]
2 SCC 213 (shortly hereinafter referred to as the Bangal ore Water case).
The Bench of three judges in the case of Chief Conservator of Forests v.
Jagannath Maruti Kondhare, (supra) based on the decision of Bangal ore Water
case cane to the conclusion that ‘Social Forestry Departnent’ is covered by
the definition of ‘“industry’ whereas the two judges Bench decision in State
of Gujarat v. Pratansi ngh Narsinh Parmar, (supra) took a different view

As the cl eavage of opinion between the two Benches of ‘this Court seens to
have been on the basis of seven judges’ Bench decision of this Court in the
case of Bangal ore Water, the present case along with the other connected
cases, in which correctness of the decision in the case of Bangal ore Water

i s doubted, has been placed before this Bench

Various decisions rendered by this Court prior to and after the decision in
Bangal ore Water, (supra) on interpretation of the definition of the word
“industry’ under the Industrial Disputes Act, 1947 have been cited before
us. It has been strenuously urged on behal f of the enployers that the
expansi ve neaning given to the word ‘industry’ with certain specified
exceptions carved out in the judgnent of Bangal ore Water, (supra) is not
warranted by the | anguage used in the definition clause. It is urged that
the CGovernment and its Departnents while exercising its ‘sovereign
functions’ have been excluded fromthe definition of ‘industry’. On the
guestion of ‘what is sovereign function', there is no unanimty in the

di fferent opinions expressed by the judges in the Bangal ore Water case. It
is submitted that in a constitutional denpcracy where sovereignty vests in
the people, all welfare activities undertaken by the State in discharge of
its obligation under the Directive Principles of State Policy contained in
Part IV of the Constitution are ‘sovereign functions’. To restrict the
meani ng of ‘sovereign functions' to only specified categories of so called
‘“inalienable functions’ |ike Law and Order, Legislation, Judiciary,
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Admini stration and the like is uncalled for. It is submtted that the
definition of ‘industry’ given in the Act is, no doubt, wi de but not so
wide as to hold it to include in it all kinds of ‘systematic organized
activities’ undertaken by the State and even individuals engaged in
prof essi ons and philanthropic activities.

On behal f of the enployers, it is also pointed out that there is no
unanimty in the opinions expressed by the judges in the Bangal ore Water
case on the anbit of the definition of ‘industry’ given in the Act.

Pursuant to the observati ons nade by the judges in their different opinions
in the judgment of Bangal ore Water, (supra), the |egislature responded and
amended the Act by Industrial Disputes (Anendnment) Act 1982. In the anended
definition, certain specified types of activities have been taken out of
the purview of the word ‘industry’ . The Act stands anended but the anended
provi sion redefining the word ‘industry’ has not been brought into force
because notification to bring those provisions into effect has not been

i ssued in accordance w th sub-section (2) of Section 1 of the Amendnent
Act. The anmended definition thus remains on the statute unenforced for a
peri od now of nore than 23 years.

On behal fof the enployers, it is pointed out that all other provisions of
the Anendnent Act of 1982, which introduced anendnents in various other
provi sions of the Industrial D sputes Act have been brought into force by
i ssuance of a Notification, but the Armendnent Act to the extent of its
substituted definitionof ‘industry’ with specified categories of

i ndustries taken out of its purview, has not been brought into force. Such
a pieceneal inplenmentation to the Anendnent Act, it is submitted, is not
contenpl ated by sub-section (2) of Section 1 of the Arendnent Act. The
subm ssion made is that if in response to the opinions expressed by the
seven judges in Bangalore Water, case (supra), the legislature intervened
and provided a new definitionof the word “industry’ wth exclusion of
certain public utility services and wel fare activities, the unanended
definition should be construed and understood with the aid of the anended
definition, which although not brought into force is nonethel ess part of
the statute.

On behal f of the enpl oyees, |earned counsel vehenently urged that the
decision in the case of Bangal ore Water, (supra) being in the field as

bi ndi ng precedent for nore than 23 years and having been worked to the
conpl ete satisfaction of all in the industrial field, on the principle of
stare decisis, this Court should refrain from making a reference to a

| arger Bench for its reconsideration. It is strenuously urged that
upsetting the law settled by Bangal ore Water is neither expedi ent nor
desirabl e.

It is pointed out that earlier an attenmpt was made to seek enforcenment of
the anmended Act through this Court [see: Aeltemesh Rein v. Union of India,
[1988] 4 SCC 54]. The Union canme forward with an expl anation that for

enpl oyees of the categories of industries excluded under the anended
definition, no alternative machinery for redressal of their service

di sputes, has been provided by | aw and therefore, the anended definition
was not brought into force.

We have heard the | earned counsel appearing on behalf of the enployers and
on the other side on behalf of the enployees at great length. Wth their
assi stance, we have surveyed critically all the decisions rendered so far
by this Court on the interpretation of the definition of ‘industry’
contained in Section 2(j) of the Act. W begin with a cl ose exami nation of
the decision in the case of Bangal ore Water for considering whether a
reference to a | arger Bench for reconsideration of that decision is
required.

Justice Krishna |yer who delivered the main opinion on his own behal f and
on behal f of Bhagwati and Desai JJ in his ininmitable style has construed
the various expressions used in the definition of ‘industry . After
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critically exam ning the previous decisions, he has recorded his
concl usi ons thus:

‘*So we proceed to fornulate the principles, deducible fromour discussion
whi ch are decisive, positively and negatively, of the identity of
“industry’ under the Act. W speak, not exhaustively, but to the extent,
covered by the debate at the bar and, to that extent, authoritatively,
until overruled by a | arger Bench or superseded by the |egislative branch

140. ‘Industry’, as defined in Section 2(j) and explained in Banerji,
(supra), has a wi de inport.

(a) Were (i) systematic activity, (ii) organized by co-operation between
enpl oyer and enpl oyee (the direct and substantial elenent is chinerical)
(iii) for the production and/or distribution of goods and services

calcul ated to satisfy human wants and wi shes (not spiritual or religious
but inclusive of material things or services geared to celestial bliss i.e.
maki ng,  on a | arge scale or prasad or food), prima facie, there is an
‘“industry’” in-that enterprise.

(b) Absence of profit notive or gainful objective is irrelevant, be the
venture in the public, joint, private or other sector.

(c) The true focus i's functional and the decisive test is the nature of the
activity with special enphasis on enpl oyer-enpl oyee rel ations.

(d) If the organization is a trade or business it does not cease to be one
because of philanthropy ani mating the undert aking.

141. Al though Section 2(j) uses words of the w dest anmplitude inits two
linbs, their neaning cannot be nagnified to over reach itself.

(a) ‘Undertaking must suffer a contextual and associ ational shrinkage as
explained in Banerji (supra) and in-this judgnment; so also, service,
calling and the like. This yields the inference that all organized activity
possessing the triple elements in | (supra), although not trade or

busi ness, may still be ‘industry’ provided the nature of the activity, viz.
the enpl oyer-enpl oyee basis, bears resenbl ance to what we find in trade or
busi ness. This takes into the fold of *“industry’ undertakings, callings and
servi ces, adventures ‘analogous to the carrying on of trade or business’.
Al features, other than the nethodol ogy of carrying on the activity viz.

i n organi zing the co-operation between enpl oyer and enpl oyee may be
dissimlar. It does not matter, if on the enploynent terns there is

anal ogy.

142. Application of these guidelines should not stop short of their |ogica
reach by invocation of creeds, cults or inner sense of incongruity or outer
sense of notivation for or resultant of the econom c operations. The

i deol ogy of the Act being industrial peace, regulation and resol ution of

i ndustrial disputes between enployer and workman, the range of this
statutory ideology nmust informthe reach or the statutory definition
Not hi ng | ess, nothing nore.

(a) The consequences are (i) professions, (ii) clubs, (iii) educationa
institutions, (iv) co-operative, (v) research institutes (vi) charitable
projects and (vii) other kindred adventure, if they fulfil the triple tests
listed in | (supra), cannot be exenpted fromthe scope of Section 2(j).

(b) Arestricted category of professions, clubs, co-operative and even
gurukul as and title research labs, may qualify for exenption if, in inple
ventures, substantially and, going by the dom nant nature criterion,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

15

substantively, no enployees are entertained but in nmniml nmatters,
mar gi nal enpl oyees are hired w thout destroying the non-enpl oyee character
of the unit.

(c) If, in a pious or altruistic m ssion nany enpl oy thensel ves, free or
for small honoraria or like return, mainly drawn by sharing in the purpose
or cause, such as |l awers volunteering to run a free legal services clinic
or doctors serving in their spare hours in a free nedical centre or

ashram tes working at the bidding of the holiness, divinity or like centra
personality, and the services are supplied free or at nominal cost and
those who serve are not engaged for remuneration or on the basis of naster
and servant relationship, then, the institution is not an industry even if
stray servants, manual or technical, are hired. Such el eenbsynary or |ike
undert aki ng al one are exenpt - not other generosity, conpassion

devel opnent al passion or project.

|V
143. The dom nant nature test:

(a) Where a conplex of activities, some of which qualify for exenption

ot hers not, involves enployees on the total undertaking, sone of whom are
not ‘workmen’ as in the University of Del hi case (supra) or sone
departnments are not ‘productive of goods and services if isolated, even
then, the predom nant nature of the services and the integrated nature of
the departnments as explained in the Corporation of Nagpur (supra), wll be
the true test. The whol e undertaking will be ' industry although those who
are not ‘workmen’ by definition may not benefit by the status.

(b) Notwi t hstandi ng the previous clauses, sovereign functions, strictly
under st ood, (alone) qualify for exenption, not the welfare activities or
econom ¢ adventures undertaken by government or statutory bodies.

(c) Even in departments discharging sovereign functions, if there are units
whi ch are industries and they are substantially severable, then they can be
consi dered to come within Section 2(j).

(d) Constitutional and conpetently enacted | egislative provisions may wel |l
renove fromthe scope of the Act categories which otherw se nay be covered
t her eby.

\Y,

144. W overrul e Safdarjung, (supra), Solicitors', case (supra), Gynkhana
(supra), Delhi University, (supra), Dhanrajgirji Hospital, (supra) and
other ruling whose ratio runs counter to the principles enunciated above,
and Hospital Mazdoor Sabha, (supra) is hereby rehabilitated.’

[ Underlining for enphasis]

What is to be noted is that the opinion of Krishna'lyer J on his own behal f
and on behal f of Bhagwati and Desai JJ was only generally agreed to by Beg
CJ who delivered a separate opinion with his own approach on interpretation
of the definition of the word ‘industry’. He agreed w th the concl usion
that Bangal ore Water Supply and Sewerage Board is an ‘industry’ “and its
appeal should be dism ssed but he nmade it clear that since the judgnent was
bei ng delivered on his |ast working day which was a day before the day he
was to retire, he did not have enough tinme to go into a discussion of the
various judgnments cited, particularly on the nature of sovereign functions
of the State and whether the activities in discharge of those functions
woul d be covered in the definition of ‘industry’. Wat he stated reads

t hus:

‘*165. | have contended nyself with a very brief and hurried outline of ny
line of thinking partly because | amin agreement with the concl usi ons of
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ny | earned brother Krishna lyer and | al so endorse his reasoni ng al nost

whol Iy, but even nore because the opinion | have dictated just now nust be
given today if | have to deliver it at all. Fromtonorrow | cease to have
any authority as a Judge to deliver it. Therefore, | have really no tine to
di scuss the | arge nunber of cases cited before us, including those an what
are known as ‘‘sovereign’’ functions’.

Beg CJ clearly seens to have dissented fromthe opinion of his other three
brethren on excluding only certain State - run industries fromthe purview
of the Act. According to him that is a matter purely of |egislation and
not of interpretation. See his observations contained in paragraph 163:

“*163. | would also like to make a few observations about the so-called
‘*sovereign’’ functions which have been placed outside the field of
i ndustry. | do not feel happy about the use of the term"'‘sovereign’’ here.

| think that the term ' sovereign’ should be reserved, technically and nore
correctly, for the sphere of ultinmate decisions. Sovereignty operates on a
sovereign plane of its own as | suggested in Keshavananda Bharati’s case
supported by a quotation from Earnest Barker’s Social and Political Theory.
Again, the term‘*Regal’’, fromwhich the term*‘sovereign’’ functions
appears to be derived, seens to be a msfit in a Republic where the citizen
shares the political sovereignty in which he has even a | egal share

however small, inasmuch as he exercises the right to vote. What is meant by
the use of the term"* ‘sovereign’’, inrelation to the activities of the
State, is nore accurately brought out by using the term*‘governnental’
functions although there are difficulties here also inasmuch as the
Government has entered largely new fields of “i ndustry. Therefore, only
those services which are governed by separate rules and constitutiona

provi sions, such as Articles 310 and 311 shoul d, strictly speaking, be
excluded fromthe sphere of industry by necessary .inplication.’

[ Enphasi s suppl i ed]

Since Beg CJ] was to retire on 22.2.1978, the Bench delivered the judgnent
on 21.2.1978 with its conclusion that the appeal should be dism ssed. The
above concl usi on was unani nmous but the three Hon. Judges nanely Chandrachud
J on behalf of hinself and Jaswant Singh J. speaking for hinself and

Tul zapurkar JJ., on the day the judgnment was delivered i.e. as on
21.2.1978, had not prepared their separate opinions. They only declared
that they would deliver their separate opinions later. This i's clear from
par agraph 170 of the judgment which reads thus:

‘*We are in respectful agreenent with the view expressed by Krishna lyer,

J. In his critical judgnent that the Bangal ore Water Supply and Sewerage
Board appeal should be disnissed. W will give our reasons |ater indicating
the area of concurrence and divergence, if any, on the various points in
controversy on which our |earned Brother has dwelt’’.

On the retirenment of Beg CJ, Chandrachud J., took over as the CJ and he
delivered his separate opinion on 7.4.1978 which was obvi ously neither seen
by Beg CJ nor dealt with by the other three judges: Krishna |yer, Bhagwati
and Desai JJ. As can be seen fromthe contents of the separate opinion
subsequently delivered by Chandrachud CJ, (as he then was), he did not
fully agree with the opinion of Krishna lyer J. that the definition of
‘“industry’ although of wide anplitude can be restricted to take out of its
purview certain sovereign functions of the State limted to its
“inalienable functions’ and other activities which are essentially for self
and spiritual attainnents. Chandrachud J. seens to have projected a view
that all kinds of organized activities giving rise to enployer and enpl oyee
rel ati onship are covered by the wide definition of '‘industry’ and its scope
cannot be restricted by identifying and including certain types of

i ndustries and | eaving sone other types inpliedly outside its purview

A separate opinion was delivered nuch |ater by Jaswant Singh J. for hinself
and Tul zapurkar J., after they had gone through the separate opinion given




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

15

by Chandrachud CJ (as he then was). The opinion of Jaswant Singh for

hi nsel f and Tul zapurkar J. is clearly a dissenting opinion in whichit is
said that they are not agreeable with categories 2 and 3 of the Charities
excluded by Brother Krishna lyer J.

In the dissenting opinion of the two judges, the definition covers only
such activities ‘systematically and habitually carried on comercial |ines
for production of goods or for rendering material services to the
conmunity.’ The dissenting opinion is on the lines of the opinion of

Gaj endragadkar J. in the case of State of Bombay v. Hospital Mizdoor Sabha,
AR (1960) SC 866 where it was observed that although the definition in the
Act is very wide, “a line has to be drawn in a fair and just manner’ to
exclude some callings of services or undertakings which do not fit in with
the provisions of the Act. W nmay quote fromthe dissenting opinion of
Jaswant Singh J. (for hinmself and for Tul zapurkar J.):

‘*However, bearingin m-nd the collocation of the terms in which the
definition is couched and applying the doctrine of noscitur-a-sociis (which
as pointed out by this Court in State of Bonbay v. The Hospital Mazdoor
Sabha, neans that, when two or nore words which are susceptibl e of

anal ogous neaning are coupled together they are understood to be used in
their cognate sense. They take as it were their colour from each other
that is, the nore general is restricted to a sense anal ogous to a | ess
general . Expressed differently, it neans that the meaning of a doubtfu
word may be ascertained by reference to the neaning of words associ at ed
withit), we are of the view that despite the width of the definition it
could not be the intention of the Legislature that categories 2 and 3 of
the charities alluded to by our |earned brother Krishna Iyer in his
judgnent, hospitals run on charitable basis or as a part of the functions
of the Government or local bodies |like municipalities and educational and
research institutions whether run by private entities or by Governnent and
liberal and |l earned professions |ike that of doctors, |awers and teachers,
the pursuit of which is dependent upon an individual’s own education
intellectual attainments and special expertise should fall within the pale
of the definition. W are inclined to think that the definitionis limted
to those activities systematically or habitually undertaken on comercia
lines by private enterpreneurs with the cooperation /of enployees for the
production or distribution of goods or for the rendering of nmateria
services to the community at large or a part of such comunity. It is
needl ess to enphasize that in the case of |iberal professions, the
contribution of the usual type of enployees enployed by the professions to
be value of the end product (viz. advice and services rendered to the
client) is so marginal that the end product cannot be regarded, as the
fruit of the cooperation between the professional and his enpl oyees.’

The judges delivered different opinions in the case of Bangal ore Water,
(supra) at different points of tine and in some cases w thout 'going through
or having an opportunity of going through the opinions of other judges.
They have thensel ves recorded that the definition clause in the Act is so
wi de and vague that it is not susceptible to a very definite and precise
nmeaning. In the opinions of all of themit is suggested that to avoid
reference of the vexed question of interpretation to |larger Benches of the
Supreme Court it would be better that the legislative intervenes and
clarifies the legal position by sinply anmending the definition of
‘“industry’. The legislature did respond by anmendi ng the definition of
“industry’ but unfortunately 23 years were not enough for the |egislature
to provide Alternative Disputes Resolution Foruns to the enpl oyees of
specifies categories of industries excluded fromthe amended definition
The | egal position thus continues to be unclear and to a | arge extent
uncovered by the decision of Bangal ore Water case as well.

Krishna lyer J. hinself, who delivered the main judgnent in the Bangal ore
Wat er case, at various places in his opinion expressed that the attenpt
made by the Court to inpart definite meaning to the words in the w de
definition of ‘industry’ is only a workable solution until a nore precise
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definition is provided by the |egislature. See the foll owi ng observati ons:

“‘Qur judgnment here has no pontifical flavour but seeks to serve the future
hour till changes in the law or in industrial culture occur

3. Law, especially industrial |law, which regulates the rights and remedies
of the working class, unfamliar with the sophistications of definitions
and shower of decisions, unable to secure expert |egal opinion, what with
poverty pricing themout to the justice market and denying themthe staying
power to withstand the nulti-decked litigative process, de facto denies
social justice if legal drafting is vagarious, definitions indefinite and
Court rulings contradictory. Is it possible, that the |egislative chanbers
are too pre-occupied with other pressing business to listen to Court
signals calling for clarification anbi guous clauses? A careful, pronpt
amendnment of Section 2(j) would have pre-enpted this docket expl osion
before tribunals and Courts. This Court, perhaps nore than the |egislative
and Executive branches, is deeply concerned with |aw s del ays and to devise
a pronpt delivery system of social justice.’

[ Enphasi s-added]

It is to be noted further that in the order of reference made to the seven
judges’ Bench in the Bangal ore Water Supply and Sewerage Board Case, the
judges referring the case had stated thus:

c the chance to confusion fromthe crop of case in an area where the
conmon man has to understand and apply the | aw nmakes it desirable that
there shoul d be a conprehensive, clear and conclusive declaration as to
what is an industry under the Industrial Disputes Act as it now stands.
Therefore, we think it necessary to place this case before the | earned
Chi ef Justice for consideration by a larger Bench. \If in the nmeantine the
Parliament does not act, this Court may have to illum ne the twilight area
of law and help the industrial conmmunity carry on snoothly.’

[ Enphasi s suppl i ed]

In the separate opinion of other Hon. Judges in Bangal ore Water case,
sim |l ar observations have been nmade by this Court to give sonme precision to
the very wide definition of “industry’ . It was an exercise done with the
hope of a suitable |egislative change on the subject which all the judges
felt was nost inmmnent and highly desirable. See the follow ng concl udi ng
remarks: -

“* W conclude with diffidence because Parlianment, which has the commitnent
to the political nation to legislate pronptly in vital areas like Industry
and Trade and articulate the welfare expectationsin the ‘conscience’
portion of the Constitution, has hardly intervened to re-structure the

rat her clunsy, vaporous and tall-and-dwarf definition or tidy up the schene
al t hough judicial thesis and anti-thesis, disclosed in 'the two-decades-long
deci si ons, shoul d have produced a | egislative synthesis becom ng of a

wel fare state and socialistic society, in a world setting where I.L.QO
norms are advanci ng and | ndi a needs updating.’

The separate opinion of Beg J. has the same refrain and he al so observes
that the question can be solved only by nore satisfactory |egislation
Chandrachud CJ (as he then was) in his separate opinion delivered on
7.4.1978 concurred partly but went a step further in expanding the
definition of “industry’. He has felt the necessity for |egislative
intervention at the earliest and has observed thus: -

‘*But having thus expressed its opinion in a |anguage which | eft no doubt
as to its nmeaning, the Court went on to observe that though Section 2(j)
used words of a very wi de denotation, ‘‘it is clear’’ that a line would
have to be drawn in a fair and just nmanner so as to exclude sone callings,
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services or undertakings fromthe scope of the definition. This was

consi dered necessary because if all the words used in the definition were
given their wi dest nmeaning, all services and all callings would conme within
the purview of the definition including services rendered by a person in a
purely personal or donestic capacity or in a casual nmanner. The Court then
undertook for exam nation what it euphem stically called *‘a sonewhat
difficult’' problemto decide and it proceeded to draw a line in order to
ascertain what limtations could and should be reasonably inplied in
interpreting the wide words used in Section 2(j). | consider, with great
respect, that the problemis far too policy-oriented to be satisfactorily
settled by judicial decisions. The Parliament must step in and legislate in

a manner which will |eave no doubt as to its intention. That al one can
afford a satisfactory solution to the question which has agitated and
perplexed the judiciary at all |evels.’

[ Enphasi s added]

The di ssenting opinion of Justice Jaswant Singh for hinself and Tul zapurkar
J. concludes with the foll ow ng observati ons:

““In viewof the difficulty experienced by all of us in defining the true
denotation of the term ‘“industry’ and divergence of opinion in regard
thereto - as has beenthe case with this Bench also - we think, it is high
time that the Legislature steps in with a conprehensive bill to clear up
the fog and renobve 't he doubts and set at rest once for all the controversy
which crops up fromtinme to tinme inrelation to the neaning of the
aforesaid constituted which are driven to the necessity of evolving a

wor ki ng fornmula to cover particul ar cases.’

[ Enphasi s added]

The above observations contained in the dissenting view of Jaswant Singh J.
have proved prophetic. The |egislature has - intervened and anended the
definition of ‘industry’ in 1982 but for nore than 23 years the anended
provi si on not having been brought into force, the unamended definition with
the sanme vagueness and | ack of precision continues to confuse the courts
and the parties. The inaction of the legislative and executive branches has
nmade it necessary for the judiciary to reconsider the subject over and over
again in the light of the experience of the working of the provisions on
the basis of the interpretation in the Judgnment of Bangal ore Water case
rendered as far back as in the year 1978.

In the case of Coir Board v. Indira Devi, [1988] 3 SCC 259, a two judges’
Bench of this Court speaking through Sujata V. Manohar J. surveyed al

previ ous decisions of this Court including the seven judges Bench decision
i n Bangal ore Water, (supra) and passed an order of reference to the Chief
Justice for constituting a | arger Bench of nore than seven judges if
necessary. See the follow ng part of that order:-

‘*Since the difficulty has arisen because of the judicial interpretation
given to the definition of ‘industry’ in the Industrial Disputes Act, there
is no reason why the matter should not be judicially re-examned. In the
present case, the function of the Coir Board is to pronote coir industry,
open markets for it and provide facilities to nake the coir industry’s
products nore nmarketable. It is not set up to run any industry itself.
Looking to the predom nant purpose for which it is set up we would not cal
it an industry. However, if one were to apply the tests laid down by

Bangal ore Water Supply and Sewerage Board case it is an organization where
there are enpl oyers and enpl oyees. The organi zati on does some useful work
for the benefit of others. Therefore, it will have to be called an industry
under the Industrial D sputes Act.

We do no think that such a sweeping tests was contenpl ated by the
Industrial Disputes Act, nor do we think that every organi zati on whi ch does
useful service and enpl oys people can be | abelled as industry. W,
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therefore, direct that the matter be placed before the Hon. Chief Justice
of India to consider whether a | arger Bench should be constituted to
reconsi der the decision of this Court in Bangal ore Water Supply and

Sewer age Board.’

VWen the matter was |listed before a three judge Bench, in the case of Coir
Board v. Indira Devi, [2000] 1 SCC 224 the request for constituting a

| arger Bench for reconsideration of the judgnent in the Bangal ore Water
case was refused both on the ground that the Industrial Disputes Act has
under gone an amendnent and that the nmatter does not deserve to be referred
to a larger Bench as the decision of seven judges in Bangal ore Water case
i s binding on Benches of this Court of |ess than seven judges. The order
refusing reference of the seven judges Bench decision by the three judge
Bench in Coir Board, Ernakulamv. Indira Devi P.S., [2000] 1 SCC 224 reads
t hus:

‘**1. We have considered the order made in Civil Appeal Nos. 1720-21 of
1990. The Judgment in Bangal ore Water Supply and Sewerage Board v. A

Raj appa and Ors., delivered al nost tw decades ago and the | aw has since
been anended pursuant to that judgnent though the date of enforcenent of
t he anendnent has not been noti fi ed.

2. The judgrment delivered by seven | earned Judges of this Court in
Bangal ore Water Supply case does not, in our opinion, require any
reconsi deration on'a reference being nmade by a two Judge Bench of this
Court, which is bound by the judgnent of the |arger Bench

3. The appeals, shall, therefore, be listed before the appropriate Bench
for further proceedings.’

Thus, the reference sought by the two judges to-a larger Bench of nore than
seven judges was declined by the three judge Bench. As has been held by
this Court subsequently in the case of Central Board of Dawoodi Bohra
Conmunity v. State of Mharashtra, [2005] 2 SCC 673, it was open to the

Chi ef Justice on a reference nmade by two Hon. Judges of this Court, to
constitute a Bench of nore than seven judges for reconsideration of the
decision in the Bangal ore Water case (supra).

In any case, no such inhibition limts the power of this Bench of five

j udges which has been constituted on a reference made due t o apparent
conflict between judgments of two benches of this Court. As has been stated
by us above, the decision of Bangal ore Water is not a unani nous deci sion

O the five Judges who constituted majority, three have gi ven a comon

opi nion but tow others have given separate opinions projecting a view
partly different fromthe views expressed in the opinion to see the

opi nions delivered by the other judges subsequent to his retirement.
Krishna lyer J., and the two judges who spoke through himdid not have the
benefit of the dissenting opinion of the other two judges and the esparto,
partly dissenting opinion of Chandrachud J. as those opinions were prepared
and delivered subsequent to the delivery of the judgnent in the Bangal ore
Wat er case.

In such a situation, it is difficult to ascertain whether the opinion of
Krishna lyer J. given on his own behalf and on behal f of Bhagwati and Desa
JJ., can be held to be an authoritative precedent which would require no
reconsi deration even though the judges thensel ves expressed the view that
the exercise of interpretation done by each one of themwas tentative and

was only a tenporary exercise till the |legislature stepped in. The
| egi sl ature subsequently anended the definition of the word ‘industry’ but
due to the lack of will both on the part of the Legislature and the

Executive, the amended definition, for a |ong period of 23 years, has
remai ned dor nant .

Sri Andhyarujina, |earned Senior Counsel appearing for Ms National Renote
Sensi ng Agency, which is an agency constructed by the Government in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

15

di scharge of it sovereign functions dealing with Defence, Research, Atomc
Energy and Space falling in the excluded category in C ause (6) of the
amended definition of ‘industry’ in Section 2(j), relies on the follow ng
deci sions in support of his subm ssion that where the unanmended definition
in the Act is anbigious and has been interpreted by the court not
exhaustively but tentatively until the law is amended, the amendnent
actually brought into the statute can be | ooked at for construction of the
unamended provisions. K. Brandy v. England Revenue Conm ssioner, (1921) 2
Ki ngs Bench 403 foll owed in Yogender Nath Naskar v. CI T, [1969] 3 SCR 742
referred to and relied in Kajri Lal Agarwal v. UO, AR (1966) SC 1538-41
State of Bihar v. SK Roy, AIR (1966) SC 1995 at 1998 (para 6) and Thiru
Mani ckam and Co. v. State of Tam | nadu, AIR (1977) SC 518 at para 10.

Shri Andhi yarujina further argues that by the Industrial D sputes Anendnent
Act of 1982, not only was the definition of ‘industry’ as provided in the
cl ause amended but various-other provisions of the principal Act were al so
amended. Sub-section (2) of Section 1 of the Amendment Act states that the
Act ‘*shall comeinto force on such date as the Central Governnent may, by
notification in the Gazette appoints.’”’ It is submtted that either the
whol e of ‘the Act should have been notified for enforcement or not at all
The Amendnent Act does not contenplate a situation where the Centra
Government may notify only some of the provisions of the Amendnent Act for
enf orcenent and w thhol d from enforcenment other provisions of the Anendnent
Act. It is argued that such piecemeal enforcenent of the Act is not
perm ssi bl e by sub-section (2) of Section 1 of the Anendnent Act. Statutory
Interpretation, 3rd Edition of FAB Bennian i's relied on in support of the
submi ssi on that when the Anendnent Act mandates the Central CGovernnent to
issue a notification specifying the date on which the provisions of the Act
shoul d be brought into force, such enabling provision inplies that the
enforcenent of the Act has to be done withina reasonable time. Failure to
enforce the Act for a period of nore than 23 years is an unconstitutiona
attenpt by the Executive Branch of the State to frustrate the clear
intention of the legislature. Reliance has been placed by Senior Advocate,
Shri Andhi yarujina, on the Court of Appeal decision in Regina v. Secretary
of State for the Home Departnent, (1995) 2 weekly Law Reports page 2 which
was uphel d by the House of Lords in-the decision reported in the same

vol une at page 464. It was held.in that case thus:

‘‘*Having regard to the overriding legislative role of 'Parlianent, the
enacted provisions represented a detailed schene approved by the

| egi sl ature which until repeal ed stood as an enduring statenent of its
will; that while the provisions remained unrepealed it was not open to the
Secretary of State to introduce a radically different scheme under his
prerogative powers; and that, accordingly, in purporting to inplenent the
tariff scheme, he had acted unlawfully and in abuse of those powers.’’

The House of Lords in approving the decision of Court of Appeal held:

‘*That section 171(1) of the Crimnal Justice Act 1988 inposed a continuing
obligation on the Secretory of Sate to consider whether to bring the
statutory schene in sections 108 to 117 into force; that he coul d not
awful Iy bind hinself not to exercise the discretion conferred on hin that
the tariff scheme was inconsistent with the statutory schene; ‘and that,
accordingly, the Secretary of State’s decision not to bring sections 108 to
117 into force and to introduce the tariff schene in their place had been
unl awf ul .’

Seni or Advocates Ms. Indira Jaising and M. Colin CGonsal ves, Counse
appearing for the enpl oyees, very vehenently oppose the prayer made on
behal f of the enployers for referring the matter to a | arger Bench for
reconsi deration of the decision in the Bangal ore Water case. It is
submitted that even though the definition in the Industrial D sputes Act
has been anended in 1982, it has not been brought into force for nore than
23 years and the reasons disclosed to the Court, when the enforcenment of
the Anmendment Act was sought in the case of Altemesh Rein v. Union of
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India, [1988] 4 SCC 54, is a sound justification. The stand of the union of
India was that for the category of industries excluded in the anended
definition no alternative Industrial Disputes Resolution forums could be
created. For the aforesaid reason, the Central Government did not enforce
the provisions of the Arendnment Act which provided a new and restrictive
definition of ‘industry’. Learned counsel on behalf of the enployees relied
on AAK. Roy v. Union of India, [1982] 1 SCC 271 in support of their

submi ssions that it is not open to the Court to issue a nandanus to the
Government to bring into force the provisions of an Act. It is subnitted
that it is the prerogative of the Governnent in accordance with the

provi sions of Sections (1) and (2) of the Amendnent Act to enforce the
provisions of the Act when it finds that there are conditions suitable to
take out of the purview of the definition of ‘industry’ certain categories
of ‘industries’ in which the enpl oyees have been provi ded separate forums
for redressal of their industrial disputes.

For the purpose of these cases, we need not go into the aforesaid side-

i ssue because neither is there any substantive petition nor has a prayer
been nade in any of the cases before us seeking issuance of nandanus to the
CGovernment to publish notification in the Oficial Gazette for enforcenent
of the amended definition of ‘industry’ as provided in the Arendnent Act of
1982. The only question before us is as to whether the amended definition
whi ch is now undoubtedly a part of the statute, although not enforced, is a
rel evant piece of subsequent |egislation which can be taken aid of to
anplify or restrict the anbit of the definition of ‘“industry’ in Section
2(j) of the act as it stands in its original form

On behal f of the enployees, it is submitted that pursuant to the decision
in Bangal ore Water case, although the |egislature responded by anending the
definition of ‘industry’ to exclude certain specified categories of

i ndustries fromthe purview of the Act, enployees of the excluded
categories of industries could not be provided with alternative foruns for
redressal of their grievances. The unanmended definition of industry, as
interpreted by the Bangal ore Water case, has been the settled | aw of the
land in the industrial field. The settled | egal position, it is urged, has
operated well and no better enunciation of scope and effect of the
‘definition” could be made either ‘by the legislature or by the Indian
Labour Organization in its report.

After hearing | earned counsel for the contesting parties, we ' find there are
conpel ling reasons nore than on before us for naking a reference on the
interpretation of definition of ‘industry”in section 2(j) of the Act, to a
| arger Bench and for reconsideration by it, if necessary, the decision
rendered in the case of Bangal ore Water Supply and Sewerage Board. The

| arger Bench will have to necessarily go into all |egal questions in al

di nensi ons and depth. W briefly indicate why we find justification for a
reference although it is stiffly opposed on behal f of the enployees.

In the judgenent of Bangal ore Water, Krishna lyer J. speaking for hinself
and on behal f of the other two Hon' bl e judges agreeing w th him proceeded
to deal with the interpretation of the definition of ‘Industry’ on a |ega
premi se stating thus:- ‘a worker-oriented statute must receive a
constructi on where conceptual keynote thought nust be the worker and the
comunity, as the Constitution has shown concern for theminter alia in
Articles 38, 39 and 43’

Wth utnost respect, the statute under consideration cannot be | ooked at
only as a worker-oriented statute. The nain aimof the statute as is
evident fromits preanble and various provisions contained therein, is to
regul ate and harnoni ze rel ati onshi ps between enpl oyers and enpl oyees for

mai ntai ni ng i ndustrial peace and social harnmony. The definition clause read
with other provisions of the Act under consideration deserves
interpretation keeping in viewinterests of the enployers, who has put his
capital and expertise into the industry and the workers who by their | abour
equal ly contribute to the gromh of the industry. The Act under
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consi deration has a historical background of industrial revolution inspired
by the phil osophy of Karl Marx. It is a piece of social |egislation

Opposed to the traditional industrial culture of open conpetition or

| ai ssez faire, the present structure of industrial lawis an outconme of
long termagitation and struggle of the working class for participation on
equal footing with the enployers in industries for its growh and profits.
In interpreting, therefore, the industrial |aw, which ains at pronoting
social justice, interests both of enployers and in a denocratic society,
peopl e, who are the ultimate beneficiaries of the industrial activities,
have to be kept in view.

Ms. Indira Jaising fervently appealed that in interpreting industrial |aw,
in India which is obliged by the Constitution to uphold denocratic val ues,
as has been said in sone other judgenent by Krishna lyer J., ‘the Court
shoul d be gui ded not by * Maxwel |’ but ‘Gandhi’ who advocated protection of
the interest of the weaker sections of the society as the prine concern in
denocratic society. In the legal field, the Court has always derived

gui dance fromthe i mortal saying of the great judge diver W Hol mes that
‘the life of l'aw has never been logic, it has been experience.’ The spirit
of lawis not to be searched in anyideology or philosophy which m ght have
inspired it but it may be found in the experience of the people who nade
and put it into practice.

In the case of Coir Board Ernakul am Kerala State and Anr. (Supra) Sujata V.
Manohar J., speaking for the Bench whil e passing an order of reference to
the larger Bench for reconsideration of the judgnent of Bangal ore Water
Supply and Sewerage Board, (supra) has observed thus: -

‘*Looking to the uncertainty prevailing in this area and in the |ight of
the experience of the last two decades in applying the test laid down in
the case of Bangal ore Water Supply and Sewerage Board (supra), it is
necessary that the decision in Bangal ore Water Supply and Sewerage Board
case is re-exam ned. The experience of the last two decades does not appear
to be entirely happy. Instead of |eadingto industrial peace and wel fare of
the community (which was the avowed purpose of artificially extending the
definition of industry), the application of the Industrial D sputes Act to
organi zati ons which were, quite possibly, not intended to be so covered by
the nmachinery set up under the Industrial D sputes Act, might have done
nore damage than good, not nerely to the organi zations but also to

enpl oyees by the curtail ment of enploynent opportunities.’

The above quoted observations were criticized on behal f of the enpl oyees
stating that for naking them there was no naterial before the Court. W
think that the observations of the | earned Judges are not wi thout
foundation. The experience of judges in the Apex Court-is not derived from
the case in which the observati ons were nade. The experience was fromthe
cases regularly comng to this Court through the l'abour courts. It is
experienced by all dealing in industrial |aw that over-enphasis on the
rights of the workers and undue curtailnent of the rights of the enployers
to organi ze their business, through enpl oynent and non-enpl oynent, have
given rise to | arge nunber of industrial and | abour claims resulting in
awar ds granting huge anpbunts of back wages for past years, allegedly as
legitimate dues of the workers, who are found to have been illegally

term nated or retrenched. Industrial awards granting heavy packages of back
wages, sonetines result in taking away the very substratum of the industry.
Such burdensonme awards in many cases conpel the enployer having noderate
assets to close down industrial causing harmto interests of not only the
enpl oyer and the workers but al so the general public who is the ultimte
beneficiary of material goods and services fromthe industry. The awards of
rei nstatenment and arrears of wages for past years by |abour courts by
treating even small undertakings of enployers and entrepreneurs as

i ndustrial is experienced as a serious industrial hazard particularly by
those engaged in private enterprises. The experience is that nany tines
idle wages are required to be paid to the worker because the enpl oyer has
no nmeans to find out whether and where the workman was gainfully enpl oyed
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pendi ng adj udi cation of industrial dispute raised by him Exploitation of
wor kers and the enployers has to be equally checked. Law and particularly
industrial |aw needs to be so interpreted as to ensure that neither the
enpl oyers nor the enployees are in a position to dom nate the other. Both
shoul d be able to cooperate for their nmutual benefit in the growth of

i ndustry and thereby serve public good. An over expansive interpretation of
the definition of “industry’ mght be a deterrent to private enterprise in
I ndi a where public enpl oynent opportunities are scarce. The peopl e shoul d,
therefore, be encouraged towards sel f-enploynent. To enbrace within the
definition of ‘industry’ even liberal professions like |lawers, architects,
doctors, chartered accountants and the |ike, which are occupations based on
talent, skill and intellectual attainnent, is experienced as a hurdle by
professionals in their self pursuits. In carrying on their professions, if
necessarily, sone enploynent is generated, that should not expose themto
the rigours of the Act. No doubt even liberal professions are required to
be regul ate and reasonable restrictions in favour of those enpl oyed for
them can, by |law, be inposed, but that should be subject of a separate

sui table legislation

I f we adopt an ideol ogi cal or phil osophi cal approach, we would be treading
on the wrong path agai nst which learned Shri Justice Krishna Iyer hinself
recorded a caution in his ininmtable style thus:-

‘‘Here we have to be cautious not to fall into the trap of definitiona
expansi oni sm bordering on reduction and absurdumnor to truncate the

obvi ous anplitude of the provision to fit it into our nental mould of
bel i efs and prejudices or social philosophy conditioned by class interests.
Subj ective wish shall not be father to the forensic thought, if credibility
with a pluralist community is a value to be cherished. Courts do not
substitute their social and econom c beliefs for the judgment of

| egi sl ative bodies.’

A worker oriented approach in construing the definition of industry,

unm ndful of the interest of the enployer or the owner of the industry and
the public who are ultimate beneficiaries, would be a one sided approach
and not in accordance with the provisions of the Act.

We al so wish to enter a caveat on confining ‘sovereign functions' to the
traditional so described as ‘inalienable functions' conparable to those
performed by a nmonarch, a ruler or a non-denpcratic government. The | earned
judges in the Bangal ore Water Supply and Sewer age Board case seemto have
confined only such sovereign functions outside the purview of ‘industry’
which can be terned strictly as constitutional functions of the three wi ngs
of the State i.e. executive, legislature and judiciary. The concept of
sovereignty in a constitutional denocracy is different - fromthe traditiona
concept of sovereignty which is confined to ‘law and order’, ‘defence’,
‘law maki ng’ and ‘justice dispensation’. In a denocracy governed by the
Constitution the sovereignty vests in the people and the State is obliged
to discharge its constitutional obligations contained in the Directive
Principles of the State Policy in Part -1V of the Constitution of |ndia.
Fromthat point of view, wherever the governnent undertakes public welfare
activities in discharge of its constitutional obligations, as provided in
part-1V of the Constitution, such activities should be treated as
activities in discharge of sovereign functions falling outside the purview
of ‘industry’. Wether enpl oyees enployed in such welfare activities of the
government require protection, apart fromthe constitutional rights
conferred on them may be a subject of separate |egislation but for that
reason, such governnmental activities cannot be brought within the fold of

i ndustrial |aw by giving an undue expansive and wi de meaning to the words
used in the definition of industry.

In response to the Bangal ore Water Supply and Sewerage Board case, the
Parliament intervened and substituted the definition of ‘industry’ by
including within its meaning sone activities of the government and

excl udi ng sone other specified governmental activities and ‘public utility
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services’ involving sovereign functions. For the past 23 years, the anended
definition has remai ned unenforced on the statute book. The government has
been experiencing difficulty in bringing into effect the new definition

| ssuance of notification as required by sub-section 2 of sub-section 1 of
Amendnent Act, 1982 has been withheld so far. It is, therefore, high tine
for the court to reexam ne the judicial interpretation given by it to the
definition of ‘industry’. The Legislature should be allowed greater freedom
to cone forward with a nore conprehensive |egislation to neet the denmands
of enployers and enpl oyees in the public and private sectors. The

i nhibition and the difficulties which are being exercised by the

| egi sl ature and the executive in bringing into force the anmended Industria
Law, nore due to judicial interpretation of the definition of ‘“industry’ in
the Bangal ore Water Supply and Sewerage Board case, need to be renoved. The
experi ence of the working of the provisions of the Act would serve as a
guide for a better and nore conprehensive |aw on the subject to be brought
into force without inhibition

The word industry seems to have been redefined under the Amendnent Act
keeping in viewthejudicial interpretation of the word industry in the
case of Bangal ore water . Had there been no such expansive definition of

i ndustry givenin Bangal ore Water case, it would have been open to the
parliament to bring in either a nore expansive or a nore restructive
definition of industry by confining it or not confining it to industria
activities other than sovereign functions and public welfare activities of
the State and its departnents. Simlarly, enploynment generated in carrying
on of liberal professions could be clearly included or excluded dependi ng
on social conditions and denmands of social justice. Conprehensive change in
| aw and/ or enactnent of new | aw had not been possi bl e because of the
interpretation given to the definition of industry in Bangal ore Water case.
The judicial interpretation seens to have been the one of the inhabiting
factors in the enforcement of the amended definition of the Act for the

| ast 23 years.

In the Bangal ore Water case not all the judges in interpreting the
definition clause invoked the doctrine of noscitur-a-sociis. W are
inclined to accept the view expressed by the six judges’ Bench in the case
of the Managenent of Safdarjung Hospital, (supra) that keeping in viewthe
ot her provisions of the Act and words used in the definition clause,

al though profit motive is irrelevant, in other to enconpass the activity
within the word industry the activity nust be *anal ogous to trade or

busi ness in a conmercial sense’. W also agree that the nere enuneration of
‘“public utility services’ in section 2(n) read with the First Schedul e
shoul d not be held decisive. Unless the public utility service answers the
test of it being an ‘industry’ as defined in clause (j) of section 2, the
enuneration of such public utility service in the First Schedule to the Act
woul d not make it an ‘industry’. The six judges al so considered the

i nclusi on of services such as hospitals and dispensaries as public utility
services in the definition under section 2(n) of the Act and rightly
observed thus: -

‘*When Parlianment added the sixth clause under which other services could
be brought within the protection afforded by the Act to public utility
services, it did not intend that the entire concept of industry in the Act,
could be ignored and anything brought in. Therefore, it said that on

i ndustry could be declared to be a public utility service. But what could
be so declared had to be an industry in the first place.’

The decision in the case of Managenment of Safdarjung Hospital (supra) was a
unani nous decision of all the six judges and we are inclined to agree with
the follow ng observations in the interpretation of the definition clause:-

“*But in the collocation of the terns and their definitions these terns
have a definite econonic content of a particular type and on the
authorities of this Court have been uniformy accepted as excl uding

prof essions and are only concerned with the production, distribution and
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consunpti on of wealth and the production and availability of materia
services. Industry has thus been accepted to nean only trade and busi ness,
manuf acture, or undertaki ng anal ogous to trade or business for the
production of material goods or wealth and material services.’

The six judges unani mously upheld the observations in Gynkhana C ub case
(supra): -

‘... before the work engaged in can be described as an industry, it nust
bear the definite character of ‘trade’ or ‘business’ or ‘manufacture’ or
‘calling or must be capabl e of being described as an undertaking resulting
in material goods or material services'’

In construing the definition clause and determining its anbit, one has not
to lose sight of the fact that in activities |ike hospitals |like hospitals
and education, concepts like right of the workers to go on ‘strike’ or the
enployer’s right to ‘close dowmn’ and ‘lay off’ are not contenpl ated because

they are services in which the notto is ‘service to the conmunity’. If the
patients or students are to be left to the mercy of the enployer and
enpl oyees exercising their rights at will, the very purpose of the service

activity would be frustrated.

We are respectfully inclined to agree with the observation of Shri Justice
P. B. Gaj endragadkar [ AIR 1964 SC 903 at pg. 906] in the case of Harinagar
Cane Farm (supra): -

‘*As we have repeatedly enphasized, in dealing with industrial matters,

i ndustrial adjudication should refrain from enunciating any genera
principles or adopting any doctrinaire considerations. It is desirable that
i ndustrial adjudication should deal with problens as and when they arise
and confine its decisions to the points which strictly arise on the

pl eadi ngs between the parties. ..... v

We concl ude agreeing with the conclusion of the hon ble judges in the case
of Hospital Mazdoor Sabha and Ors. (supra):-

‘* Though section 2(j) used words of very w de denotation, a |line would have
to be drawn in a fair and just manner so as to exclude sonme calling service
or undert aki ngs. v

[ Enphasi s suppl i ed]

This Court must, therefore, reconsider where the |line should be drawn and
what limtations can and should be reasonably inplied ininterpreting the
wi de words used in section 2(j). That no doubt is rather a difficult
problemto resolve nmore so when both the | egislature and executive are
silent and have kept an inportant anended provision of |aw dormant on the
statute book.

We do not consider it necessary to say anything nore and leave it to the
| arger Bench to give such nmeaning and effect to the definition clause in
the present context with the experience of all these years and keeping in
view t he amended definition of ‘industry’ kept dormant for |ong 23 years.
Pressing demands of the conpeting sectors of enployers and enpl oyees and
the hel pl essness of |egislature and executive in bringing into force the
Amendnent Act conpel us to nmake this reference.

Let the cases be now placed before Hon' ble Chief Justice of India for
constituting a suitable |arger Bench for reconsideration of the judgment of
this Court in the case of Bangal ore Water, (supra).




