http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 3

PETI TI ONER:
KRI SHNA VI THU SURCSHE

Vs.

RESPONDENT:
STATE OF MAHARASHTRA

DATE OF JUDGVENT30/08/1973

BENCH:
KHANNA, HANS RAJ
BENCH:
KHANNA, HANS RAJ
ALAG R SWAM , A

Cl TATI ON:
1974 AIR 274 1974 SCR (1) 567
1974 SCC' (3) 404

Cl TATOR | NFO :

R 1976 SC1992 (3)
F 1983 SC1014 - (2)
R 1986 SC1070 (2)
ACT:

Code of Crimnal Procedure 1898, s. 421-H gh Court’s power
to dismiss appeal in'limne.

HEADNOTE:

The appellant was convicted of nmurder by the Trial ' Court.
He appealed to the Hi gh Court contending, inter alia, that
he had not been nmentioned as an of fender by. two of the eye-
witnesses of the occurrence. " The H gh Court dism ssed the
appeal in |imne.

Al owi ng the appeal to this Court,

HELD : It is true that under s. 421 Code of Crimnal
Procedure Code the High Court can dismss —an appeal in
limne if, on a perusal of the petition of appeal and the
j udgrment appealed from it were to formthe view that there
was no sufficient,reason for its interference. At the same
time, it is nowsettled |law, repeatedly laid down by this
Court in a series of decisions, that the High Court ~would
not be justified in dismssing summarily —and wthout a
speaking order an appeal which raises arguable  questions
ei ther an points of |law or on points of fact. [569A]

In the present case the appellant had an arguable case and
the H gh Court was not justified in dismssing sumarily the
appeal of the appellant.

Shai kh Mohd. Ali v. State of Maharashtra, A l.R 1973 S.C
43 and Kapurchand Kesrimal Jain v. State of Mbharashtraq,
A l.R 1973 S.C. 243, applied.

Chittaranjan Das v. State of Wst Bengal, [1964] 3 S.C R
237, hold inapplicable.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 96

of 1973.

Appeal by special |eave fromthe judgnment and, order dated
4th Decenber, 1972 of the Bonbay H gh Court at Bombay in
Crimnal Appeal No. 1439 of 1972.
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appel | ant,

H R Khanna and M N. Shroff, for the respondent

The Judgnent of the Court was delivered by

KHANNA, J. Janardhan Narayan Suroshe and Krishna Vithu
Suroshe were convicted, by, the Additional Sessions Judge
Thana under section 302 Indian Penal Code on the allegation
that they had caused the death of Bhaskar Narayan Suroshe.
Each of them was sentenced to undergo inprisonment for life.
Krishna Vithu Suroshe filed an appeal against the judgnent
of the trial court but the sane was dism ssed summarily by
the Bonmbay Hi gh Court. Krishna Vithu Suroshe thereafter

filed the present appeal to this by special |eave. At the
time the leave was granted it was directed that the appea
would be Ilimted only to the ground wherein it had been

stated that the H gh Court should not have disnissed the
appeal in Iimne

568

Bhaskar Narayan Suroshe was the brother of Janardhan Narayan
Suroshe accused. -~ The houses of Bhaskar Narayan Suroshe and
Janar dhan- Narayan Suroshe are situated in village Raite and
there intervenes a small |ane between the two houses. On
March 24, 1972 at about 9 p.m, it 1is stated, the two
accused started abusi ng Bhaskardeceased. ' Bhaskar then cane
to the kitchen of his house and standing in the door of the
ki tchen he al so abused the accused. The exchange of abuses
went on for about 10-15 m nutes. Janardhan accused,
according to the prosecution, than cane forward and gave a
blowwith a long knife in the abdonen of Bhaskar. Janardhan
also tried to pull Bhaskar. Krishna Vithu Suroshe a pell ant
then gave a blowwith a long knife in the back of ' Bhaskar
The occurrence, it is stated, was wi tnessed by Parvatiba
and Janabai, the two wi ves of Bhaskai deceased as well as by
Ms daughter Lata. Pandurang, servant of Bhaskar, was al so
attracted to the place of —occurrence. Bhaskar was
thereafter taken in a cart to Govili dispensary. The doctor
i ncharge of the dispensary advised that Bhaskar should be
renoved to the hospital. Bhaskar was thereafter taken'in a
taxi to Kalyan but by the tinme they arrived in the hospita
at Kalyan. Bhaskar was declared to be dead. —Report about
the occurrence was |odged by Parvatibai at Kalyan police
station at 11.45 p.m

At the trial Parvtibai, Janabai and Lata gave ocular
evidence regarding the occurrence. The appellant” in his
statement under section 342 Code of Crinminal® Procedure
denied his presence at the scene of occurrence -and his
participation in the assault on Bhaskar deceased. ~ According
to the appellant, he was falsely involved in this case at
the instance of Haribabu wth whom the appellant’ had
business rivalry. Haribabu is another brother of ~ Bhaskar
deceased.

The trial court accepted the prosecution allegations and
convi cted and sentenced the accused as mentioned earlier

M. Chitale on behalf of the appellant has urged before us
that the appeal filed by the appellant before the H gh Court
rai sed arguable and substantial points and the H gh Court
*as not justified in dismssing the appeal in |imne. The
| earned counsel in this connection has invited our attention
to that part of the judgnent of the trial court which deals
with the evidence of Janabai and Lata PW. It would appear
from the judgnment of the trial court that Janabai and Lata
only saw the infliction of the blowon the deceased by
Janar dhan accused. Janabai and Lata did not see Krishna
Vithu Suroshe appellant at the time of the occurrence rmuch
less did they see the appellant inflicting knife blow on the
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back of Bhaskar deceased. The evidence of Janabai and Lata,
it is wurged, creates considerable doubt regarding the
correctness of the statement of Parvatibai in so far as she
has stated that the appellant too was present at the tinme of
the occurrence and he gave a knife blowin the back of
Bhaskar deceased. It is also pointed out that the injury on
t he back of the deceased could al so be caused with the same
weapon with whi ch Janardhan gave the blow in the abdonen of
t he deceased.

569

In our opinion the appellant had an arguable case and the
Hi gh Court was not justified in dismssing sumarily the
appeal of the appellant. It is that under section 421 Code
of Crimnal Procedure the High Court can dismss an appea

inlimne if on a perusal of the petition of appeal and the
judgrment appealed fromit were to formthe viewthat there
was no sufficient reason for its interference. At the sane
time, it .is nowsettled |aw, repeatedly laid down by this
Court 'in a series of decisions, that the High Court would
not be justified in dismissing. summarily and wthout a
speaki ng —order an appeal which raises arguable questions
either on points of law or on points of fact (see in this
context two of our recent decisions : Shaikh Mohd. ‘AT v.
State of Maharashtra(l) and Kapurchand  Kesrimal Jain v.
State of MaharaShtra(2)

M. Khanna on behalf of the State has invited our attention
to the decision of this Court in Chittaranjan Das v. State
of West Bengal (3).  There is nothing in this judgment which
runs counter to the view expressed by this Court . in the two
cases nentioned earlier by us. Wiat was laid down in
Chittaranjan Das’'s case was that the High Court is not
justified in granting a certificate of fitness for appeal on
the ground that the, crimnal appeal had been disnissed
sunmarily.

We, therefore, accept the appeal, set aside the order of the
High Court dism ssing the appeal in limne and direct that
the appeal be disposed of in due course according to | aw.

Appeal al | owed.

(1) A T. R 1973 S. C. 43.
(2) A T. R 1973 S. C 243.
(3) [1964] 3 S.C R 237.
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