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ACT:
I ndi an Evi dence Act, 1872:

Section 20- Statenment nade on special oath by person -
Evidentiary value of -Held an adm ssion of the person

Code of civil procedure, 1908:

Suit-Disposal of -By special oath-Validity of:

Cat hs Act, 1969:
Section 9-Caths Act, 1873- Repeal of -Wether debars parties
fromentering into any contract.

HEADNOTE:

The petitioner in the special Leave petition /filed a
suit for declaring that the resignation tendered by him was
involuntary and a result of fraud,coercion and threat as
wel | as the inducement as alleged in the plaint. During the
pendency of this suit, he filed an application under Order
10 Rule 2 Read with Section 151 of the code of Civil Proce-
dure for a direction that if the respondent officers No.1
and 2 took a special oath in Gurudwara and WMandir~ respec-
tively to the effect that the resignation of the plaintiff
was not extracted from hi munder duress, fear, inducenent,
fraud, coercion then that part of the claimnight be dis-
m ssed as wi t hdr awn.

The respondent Officers having accepted the challenge
the Additional District Judge appointed a | ocal conmi ssioner
to adm nister the oath to the said two persons as desired by
the petitioner, and the same having been taken and the court
duly informed, the additional District Judge ordered' dis-
m ssal of that part of the claimcovered by the suit.

On the following day of the dismssal of t he
application, the
631
petitioner filed another application with a prayer to decide
the aforesaid issue on nmerits and evidence and that the
respondent s m ght not be allowed to take advantage of the
bl under conmmtted by the petitioner in his application, and
for cancellation of the court’s order dismssing the claim
This application was disnissed by the Trial Judge. The Tria
Court took the view that Section 20 of the Evidence Act was
applicable and that the repeal of the Gath Act, 1873 by
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Section 9 of the Gaths Act, 1969 no where debarred the
parties fromentering into any contract.

The petitioner filed revision petition against the two
orders of the Trial Court but the same was di sm ssed.

In the special |eave petition of this Court, the
petitioner contended in person that in view of the repeal of
the Qaths Act, 1873 by the Caths Act, 1969 the suit could
not be decided on the basis of special oath.

Di sm ssing the special |eave petition, this Court,

HELD: 1. The oath was admini stered as per the petition-
er’'s statenment and there is thus no manner of doubt that
the oath taken by the two persons in pursuance of the offer
of the petitioner anpbunted to an adm ssion of the respond-
ent’s claimon his part within the neaning of Section 20 of
the Evidence Act.[639 D

2. The two persons were the nominees of the plaintiff
and the statenent of the nom nees by virtue of Section 20 of
the Evidence Act would be treated as an admi ssion of the
parties.[ 639 D E]

3. The Trial Court was right in its viewthat Section
20 of the Evidence Act was applicable in the instant case,
and that the repeal of the Caths Act, 1873 by Section 9 of
the OGaths Act, 1969 nowhere debarred the plaintiff parties
from entering into any contract. The orders of the Tria
Court are therefore unassailable and the H gh Court has
rightly dismssed the revision petition.[635 GH, 639 E]

Hi rachand Kothari (dead) by Lrs. v. State of Rajasthan
and anot her, [1985] Supp. SCC 17, referred to.

J. A Minnuswam. Naidu v. K S'P. Thyagaraya Chettiar
and another, AR 1977 Madras 273, Vasudeva Shanbog V.
Naraina Rai, 1880 |LR 2 Madras 356, Rustam etc.. v. The
Fi nanci al Conmi ssioner, etc. 1981-83 PLR

632
759, Ms.Florabel Skinner and Ohers v.Jai Bajrang Kala
Mandir Ram Lila Mandal, Hissar, AIR 1980 P & H 284 and
Thakur Singh & Ohers v. Inder singh, AIR 1976 P & H 287,
approved.

Pachar anda Nanj appa v. Pacharanda Bel | i appa deceased by
Seet havva & Others, 1979-29 | LR (Karnataka) 2018 and ~Ananda
Chandra Sahu (deceased by L.R) & Ohers. v. Ananta Khuntia
and other, AIR 1983 Oissa 250, over-rul ed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON : Speci al  Leave Petition
(civil) No.10436 of 1991.

From t he Judgnent and Order dated 26.4.91 of the Delh
H gh Court in CR No. 359 of 1989.

Petitioner-in-person

P.P. Rao Rajindra Dhawan and Jitendra Sharma~ for the
Respondent s.

The Judgrment of the Court was delivered by

YOGESHWAR DAYAL, J. This Special Leave Petition filed
by Sh. K M Singh, who was a Finance Oficer of the
Association of Indian Universities, AU House, 16 Kotla
Marg, New Del hi, is against the Judgnment dated 26th April
1991 passed by the | earned Single Judge of the High Court of
Del hi in Gvil Revision No. 359 of 1989.

In the revision petition the petitioner had sought to
set aside an order dated 30th January, 1989 passed by the
| earned Additional District Judge, Delhi, dismssing the
application filed on his behalf wherein he had prayed for
cancelling an order dated 14th Cctober, 1988 vide which a
part of the claimof the suit of the petitioner/plaintiff
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covered by issue No.1 was ordered to be dismssed as with-
dr awn.

The facts giving rise to the filing of the revision
petition were that the petitioner had filed a suit inter
alia for declaring that the resignation tendered by the
petitioner/plaintiff was involuntary and a result of
fraud,coercion and threat as well as the inducenent as
alleged in the plaint. This plea of the petitioner was
subj ect matter of issue No.l.

During the course of the proceedings the petitioner had
filed an application dated 14th Cctober, 1988 purporting to
be under Order 10

633

Rule 2 read with Section 151 of the Code of Civil Procedure
In this application it -was prayed that if Sh. Amik Singh
and Sh.R P. Mhendroo, officers of defendant No.1.took
special oath in @rudwara and Mandir respectively to the
effect ~that the resignation of the plaintiff was not ex-
tracted from himon 5th April, 1976 under duress, fear

i nducenent, fraud, coercion then that part of the claimmn ght
be di smi ssed as withdrawn. The plaintiff/petitioner in fact
made this statenment before the Additional District Judge and
Sh.  Amik Singh and Sh. Mahendroo accepted the said chal-
| enge. They were ready to take special oath in Gurudwara and
Mandir in terns of 'the plaintiff's statenment. Consequently a
| ocal conmi ssioner was appoi nted by the Additional District
Judge who administered the oath to the said two person the
Gurudwara and Mandir ‘respectively, as-desired by the plain-
tiff/petitioner and accordingly the |Iearned Addi ti ona

Di strict Judge ordered on 14.10.1988 dism ssal of that part
of the claimcovered by issue No.1 as w thdrawn. The revi-
sion petition was directed against this order as well.

That on the next date i.e. 15th October, 1988 the
plaintiff/petitioner filed another application wth the
prayer to decide the aforesaidissue No.1 on nerits and
evidence and the defendants may not be allowed to take
advantage of the blunder commtted by the plaintiff/peti-
tioner and for cancelling the order dated 14th  Cctober,
1988. This application dated 15th Cctober. 1988 was dis-
m ssed by the trial court by order dated 30th January, 1989.

In the reply filed to the Special Leave Petition it _is
pointed out that the suit was fixed on 14th Cctober, 1988
for further evidence of the defendants and in fact on the
said date Dr. Amik Singh was to be cross-exanm ned by the
petitioner. Dr. Amik Singh as well as Sh.-R P. -~ Mahendroo
Under Secretary of the Association of Indian Universities
were present in the Court and when the suit was called the
petitioner filed the application dated 14th Cctober, 1988
wherein he had offered to abide by the statenent made by Dr.
Anri k Singh and Sh. R P. Mahendroo. Whereupon both Dr/Anrik
Singh and Sh. R P. Mahendroo expressed their willingness and
agreed to take oath and accepted the offer. The petitioner
affirmed the same and nade a further statement before the
court as under: -

"Dr. Anrik Singh DDW present in the Court -and
R P.

634

Mohi ndru, officials of the respondents take spe-
cial oath in Gurudwara and Mandir respectively to the
effect that the resignation of the plaintiff KM Singh was
not extracted fromhimon 5.4.76 under duress, fear, induce-
nment, fraud or coercion then that portion of the plaint
shal | be disnissed as wi thdrawn."

The said offer made by the petitioner was put to both
Dr. Anrik Singh and Sh. Mahendroo and both of them accepted
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the sane and al so nade the follow ng statement in Court as
under: -

"W are ready to take special oath in the Mandir
and Q@urudwara as stated by the plaintiff in his statenent
above. "

In view of the offer nade by the petitioner and accept -
ed by both of themthe Court thereafter passed the order
readi ng as under: -

"Present - Plaintiff in person. Counsel for the
def endant .

One witness of the deft. Dr. Amik Singh is
present for further cross-exam nation by the plaintiff.
However, the plaintiff has filed an application under rule 2
read with Section 151 C. P.C.and has stated that if the said
witness of the defendant and Shri R P. Mhendroo Under
Secretary of the defendant No.1 takes special oath in the
GQurudwara and Mandir respectively to the effect that the
resignation of the plaintiff was not extracted fromhim on
5.4.76 under duress, fear, inducenment, fraud or coercion
then that part of the claimof the plaintiff nmay be deened
to be dismissed as withdrawn. The witness and official of
the defendant stated that they are ready to take the said
special oath in the Gurudwara and Mandir respectively. Let
statenents be recorded. Statenents have been recorded sepa-
rately. The Application filed by the plaintiff stands dis-
posed of. The counsel for the defendant states that the
defendant is ready and willing to pay the admtted part
claim if any, of the plaintiff.The plaintiff subnmits direc-
tion to go alongwith the parties and the witness to the
Gurudwara and Mandir respectively for taking special oath.
The plaintiff states that heis ready to bear the expenses
of the local conm ssioner. Accordingly, 1 hereby appoint Sh
A.P.S. Ahluwalia, Advocate, as Local Comni ssioner present in
Court with the direction to visit alongwith the

635
parties to Gurudwara Sisganj Sahib and Gauri Shanker Mandir
today at 1 p.m to take special oath by the said /persons.
Hs fee is fixed at Rs.500 to be paid by the plaintiff. The
plaintiff has paid the fee of the Local Commissioner in the
Court."

Thereafter the petitioner paid the fee fixed by the
trial Court to the Local Conmi ssioner. The tine and date for
visit to Gurudwara and Mandir were fixed by the Court at the
instance of the petitioner as well as Dr. Anrik Singh -and
Sh. Mahendroo. As per the directions of the Court the Local
Conmi ssioner in the conmpany of the petitioner, Dr. Anrik
Si ngh and Sh. Mahendroo went to Gurudwara Sisganj as well as
Gauri  Shanker Mandir both situated in Chandni Chowk, Del hi
where the Local Conmi ssioner administered the oath to /both
of them and their statements were recorded. Both ~of them
denied that the plaintiffs resignation was obtained by
fraud, coercion, threat and or that he was induced to tender
the resignation. After the said oath was taken the ' matter
was taken wup in the afternoon session by the trial court
when the Local Conmi ssioner submitted his report to the
Court whereupon the trial court passed the follow ng order: -

"Present-As before.

The Local Commi ssioner has filed his report to the
effect that he has got the special oath admnis-
tered to the witness and official of the def end-
ant. In viewof the statement of the plaintiff
recor ded earlier the suit of t he plaintiff
with regard to his resignation and consequentia
rei nstatement which is covered by Issue No.1 stands
di smi ssed as w t hdrawn.
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Now to come up for making paynent by the
def endant of the other claimof the plaintiff, if
any, on 4.11.1988

As stated earlier, thereafter, on 15th Cctober, 1988
t he application was filed for recalling this or der
di smssing a part of the suit as withdrawn. The trial court,
however, took the view that Section 20 of the Evidence Act
was applicable and it also took the view that the repeal of
the QOCaths Act, 1873 by Section 9 of the Caths Act, 1969 no
where debar the parties formentering into any contract.

Hi gh Court, as stated earlier, dismissed the revision
petition and

636
agree with the view of trial court. Before the Hi gh Court
reliance was placed onthe decision of the Karnataka Hi gh

Court in Pacharanda Nanjappa v. Pacharanda Belliappa de-

ceased by Seethavva and others, 1979-29 |TR (Karnataka)

2018. The Hi gh Court, however, did not follow the aforesaid

decision ‘and preferred to decide the matter in view of the

deci si ons of the Madras Hi gh Court in J.A Mnnuswam Nai du

v. K S P.._ Thyagaraya Chettair and-  another, A Il.R 1977

Madras 273; Vasudeva Ghanbog v. Naraina Pai, 1880 ILR 2

Madras 356 deci sion of the Punjab and Haryana Hi gh Court in

Rustam etc. v. The Financial Comm ssioner, etc. 1981-83 PLR

759 and Full Bench/deci'sion of Punjab and Haryana Hi gh Court

in Ms. Florabel Skinner and others v.. Jai Bajrang Kala

Mandir Ram Lila Mandal, Hi ssar AIR 1980 p & 284.

Bef ore us al so the petitioner, who appeared in person,
submitted that in view of the repeal of the Caths Act, 1873
by the OCaths Act, 1969 the suit could not be decided on the
basis of special oath. The petitioner also relied on the
decision of the Oissa H gh Court in Ananda Chandra Sahu
(deceased by L.R) and others v. Ananta Khuntia and ' others
AR 1983 Orissa 250.

It may be noticed that both the learned Single Judge of
the Karnataka Hi gh Court as well as the |earned Division
Bench of the Orissa High Court were correct in noticing the
ef fect of repeal of the Caths Act, 1873 by Section'9 of the
Cat hs Act, 1969, but it appears the provisions of Section 20
of the Evidence Act were not brought to their notice. The
| earned Judges of the Karnataka Hi gh Court and Orissa High
Court were right in observing in what cases the provisions
of the Qaths Act, 1873 was to continue to govern _and in
whi ch cases they would cease to apply. But as stated earli-
er, the provisions of Section 20 of the Evidence Act were
not brought to their notice. Section 20 of the Evidence Act
reads as follows :-

" 20 Admi ssions by persons expressly referred to by
party to suit.-Statenents node by persons to whom a
party to the suit has expressly referred for infor-
mation in reference to a matter in dispute are
admi ssi ons.

[I'lustration
The question is, whether a horse sold by Ato B is
sound.
A says to B "Go and ask C,C knows all about itCs
statement is an adm ssion

In H rachand Kothari (dead) by Irs v. State of Rajasthan and

anot her (1985) (SUPP) SCC 17, this Court held thus

"Section 20 is the second exception to the genera
rule laid down in section 18. It deals wth one
class of vicarious admi ssions. Wiere a party refers
to a third person for sone information or an opin-
ion are matter in dispute the statenents made by
the third person are receivable as adnmi ssi on
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agai nst the person referring. The word “informa-
tion" occurring in section 20 is not to be under-
stood in the sense that the parties desired to know
sonet hi ng whi ch none of them had any know edge of.
VWere there is a dispute as regards a certain
guestion and the Court is in need of information
regarding the truth on that point any statenent
which the referee may nmake i s neverthel ess inforna-
tion within the purview of section 20 and is admi s-
sible. The reason behind admissibility of the
statement is that when a party refers to another
person for a statement of his views the party
approves of the wutterance in anticipation and
adopts that as his own. The principle is the sane
as that of reference to arbitration

The reference under section 20 may be by express
words or by conduct but in any case there nust be a
clear adm ssion to refer and such admission are
general |y ~conclusive.” Adm ssions nay operate as
estoppel - and they do so where parties had agreed to
abi de-by them"

A simlar question arose in J.A  Minnuswanm Naidu
(supra) before the division bench of the Madras Hi gh Court.
There a suit had been filed on 16th June 1971 for recovery
of noney against the appellant on the foot of a security
bond. The second respondent in the suit ~ was a puisne nort-
gagee. The appellant filed the witten statenent that the
respondent, the first nortgagee had fraudul ently suppressed
the paynment of interest in the-security bond and if the
proper account was taken the noney will be due to the first
respondent. When the suit was taken up for trail the plain-
tiff agreed to take a special oath on his famly deity that
for the suit security bond no noney except those shown by
way of endorsenment was

638
received by himit was also agreed that the plaintiff nort-
gagee taking such an oath the suit may be decreed. The
plaintiff took a special oath and the suit was decreed. The
judgnent debtor filed an un-nunbered execution -application
prayi ng that the decree be declared as a nullity having been
passed by the civil Court having no jurisdiction. The exe-
cuting court dism ssed the objections to the execution  and
the matter came up in appeal before the H gh Court. The
| earned single judge of the Hi gh Court disnissed the appeal
Wher eupon the matter was taken up before the Division bench
Kail asam C. J(as his lordship then was) and Balasubrahmanyam
J. dismissed the Letters Patent Appeal. It was  subnmitted
before the division Bench that because the Gaths Act, 1873
has been repeal ed what the plaintiff had stated on specia
oath 1is not an evidence. The |earned single judge who had
heard the appeal was confronted with the arguments<that the
date on which the special oath was taken the Qaths Act,
1873, whi ch provi ded that when a special oath was taken under
section 10, it would be conclusive against the person who
of fered was no longer in force as the said Act had been re-
pealed in 1969 and the new act of 1969 dispensed with the
procedure as to the taking of the special oath and its
consequences it was comon ground that the special oath was
taken in ignorance of the fact that the Gaths Act, 1873, under
which the procedure as to the taking of special oath was
adm tted had been repeal ed and that the new Gaths Act had no
provi sion for such a procedure. The division bench observed
that they could not accept the contention that because
Caths Act, 1873 has been repealed what the plaintiff has
stated on special oath is not an evidence Earlier the single
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j udge had taken the sane view.

The question directly in issue came up before a divi-
sion bench of the Punjab and Haryana High Court in Thakur
singh and others v.lnder Singh, AIR 1976 P & H 287. The divi -
sion bench took the view that :

"The only effect of exclusion of section 9 to 12
of the oaths Act, 1873 by Caths Act, 1969 is that if
any party to any judicial proceeding offers to be
bound by any special oath and the court thinks it
fit to administer such an oath to the other party
consenting thereto and such oath is taken by the
other party the evidence given on such oath as
agai nst persons who offered to be bound as afore-
said would no nore be conclusive proof of the
matter stated in such deposition where an agreenent
was arrived at between the counsel for parties that
if the

639
Def endant were to take oath in a particular Gurud-
wara stating that the suit |land was not of plain-
tiff and that defendant had not executed any agree-
ment in favour of plaintiff, the suit of plaintiff
be dism ssed and in pursuance of the order of the
Court on the basis of agreenent; the defendant did
take oath there being no special oath either pre-
scri bed or taken and the suit having been dism ssed
on the basis of such oath
Held that 'the conpronise arrived at  between the
counsel for the plaintiff of behalf of his client
and the defendant appellant woul dbe covered by
section 20 the Evidence Act and the plaintiff would
be bound by the statenent nade by the defendant if
the same is found to have been nade strictly in
accordance with the terns offered by hint
It will be noticed that in the present case the oath was
adm ni st ered as per plaintiffs/petitioners st at enment
and,therefore there is thus no manner of doubt that 'the oath
taken by two persons is pursuance of the offer of the  peti-
tioner ampunted to adm ssion of respondent’s claim on his
part wthin the meaning of section 20 of the Evidence Act.
The two persons were the nom nees of the plaintiff and the
statement of the nom nees by virtue of section 20 of “the
Evi dence Act would be treated as an adm ssion of the parties
thus the orders of the Trial court dated 14th Cctober, 1988
and 30th January , 1989 were unassail abl e and the H gh court
has rightly dism ssed the revision petition
The special |eave petition is accordingly dismssed wth-
out any order as to costs
N. V. K
Petition dism ssed.




