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CASE NO.:
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Ajit Singh
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BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGVENT
WI TH

Cl VI L APPEAL NO. 8455 COF 2002
S.B. SINHA, J :

These appeal's are directed against the judgnents and orders dated
04.09.2001 in L.P. A Nos. 1311 of 1991 and 1356 of 1991 and 7.3.2002 in
L.P.A No. 1356 of 1991 passed by the High Court of Punjab and Haryana.

| NTRODUCTORY FACT:

The Respondent herein was appoi nted by the Appellant in the post of

Legal Assistant; the qualification wherefor was degree in lawwth a
practicing |icence. The nature of his duties was to prepare witten
statenents and notices, recording enquiry proceedi ngs, giving opinions to

t he Management, drafting, filling the pleadings and representing the
Appellant in all types of cases, viz., civil, labour and arbitration references
i ndependently. He was al so conducting departmental enquiries against the

wor kmen enpl oyed in the industrial undertaking of the Appellant. He was

pl aced on probation. Wile he was serving the Appellant in the said

capacity, allegedly a decision was taken to abolish the said post pursuant to
the recomendati ons of the Federation of Cooperative Sugar MIls Ltd., as a
result whereof his services were di spensed with.

An industrial dispute was raised by the Respondent which was
eventually referred to the Labour Court by the Appropriate Government for
adj udi cation as regard the question as to whether the term nation of his
services was justified.

LABOUR COURT:

A contention was raised by the Appellant herein before the Labour
Court that having regard to the nature of duties perfornmed by the
Respondent, he would not be a "workman’ within the meaning of Section
2(s) of the Industrial Disputes Act, 1947 (for short, "the Act!). The Labour
Court having regard to the rival contentions franed the follow ng issues :

"1. VWet her the applicant does not fall under the
definition of workman;

2. Whet her the term nation of services of the
wor kman is proper, justified and in order? |If not,
to what relief he is entitled?"

The question as to whet her the Respondent was a workman or not was
taken up as a prelinmnary issue and by an order dated 24.9.1982, the Labour
Court opined that the job performed by the Respondent was of 'lega
clerical nature’ and, thus, he would be a "workman’ w thin the meaning of
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the provisions of the Act. In its award dated 13.11.1984, the Labour Court
cane to the conclusion that the Respondent, having been retrenched from
services by the Appellant without conplying with the provisions of Section

25F of the Act, should be directed to be reinstated with continuity of service
and 50% back wages.

H GH COURT PROCEEDI NGS:

Aggri eved by and dissatisfied with the said award, both the Appell ant
and the Respondent filed wit petitions before the Punjab and Haryana Hi gh
Court. A learned Single Judge of the said court by a judgment and order
dat ed 30.8.1991, while upholding the finding of the Labour Court to the
effect that the Respondent was a workman; upon consideration of the fact
that he had since been practising as an advocate and was appoi nted as an
Additional District Attorney in the year 1985, awarded an anount
cal cul ated at 50% back wages fromthe date of term nation to the date of
award, nanely, 13th Novenber, 1984 by way of conpensation in lieu of his
reinstatement in service:

The Respondent filed two Letters Patent Appeal s against the said
judgrment. . The Appellant, however, did not prefer any appeal there-against.

A Division Bench of the H gh Court by a judgnent dated 4.9.2001,
set aside the judgnment of the |earned Single Judge and restored the award of
rei nst atement passed by the Labour Court but rejected the contention of the
Respondent that he/'was entitled to full back wages. It was, however,
directed that the Respondent would be free to avail renedy under Section
33-C(2) of the Act for paynment of wages for the period between the date of
the award and the date of physical reinstatenent.

In the said inter-court appeals, allegedly the name of the counsel for
the Appellant had not been shown on the date of hearing and as such it was
not represented. The Appellant preferred two Special Leave Petitions being
Speci al Leave Petition (Civil) Nos. 4493 and 4494 of 2002 agai nst the said
judgrment. However, on an application filed by the | earned counse
appearing on behalf of the Appellant, the said Letters Patent Appeals were
restored and by reason of an order dated 7.3.2002, the earlier directions
i ssued on 4.9.2001 were sustained. In its judgnent dated 7.3.2002, the
Di vi sion Bench nerely noticed the subm ssions made on behal f-of the
Appel | ant herein but otherwi se the tenor of both the/judgnents is sinmlar

SUBM SSI ONS:

M. Uday U. Lalit, |earned Senior Counsel appearing on behalf of the
Appel | ant, assailing the judgnent of the Hi gh Court would submt that
having regard to the nature of duties perforned by the Respondent herein, he
could not be held to be a workman within the nmeaning of Section 2(s) of the
Act .

The | earned counsel woul d contend that the fact that the Respondent
was a practicising advocate and even after joining services, sought for non-
practicising allowance, would clearly go to show that his job was akin tothat
of a practicising |awer. The |earned counsel would urge that the Labour
Court, the learned Single Judge as also the Division Bench of the Hi gh Court
commtted a manifest error in holding that the Respondent was a workman
on the premi se that he was neither a Manager nor a Supervisor. Such an
approach, M. Lalit, would argue, is contrary to the well-settled principles of
law as regard interpretation of Section 2(s) of the said Act. According to the
| earned counsel, having regard to the fact that the decision of this Court in
S. K. Verma vs. Mahesh Chandra and Another [(1983) 4 SCC 214]
wher eupon the Division Bench placed strong reliance and ot her deci sions
foll owi ng the sane having been held to have been rendered per incuriam by
a Constitution Bench of this Court in H R Adyanthaya and Qthers vs.
Sandoz (India) Ltd. and Qthers [(1994) 5 sCC 737], the inpugned
j udgrment cannot be sustai ned.

M. Lalit would submit that although the Appellant had not preferred
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any appeal against the judgrment and order passed by the | earned Single

Judge, having regard to the fact that the said finding of the H gh Court had
been rendered wi thout jurisdiction and in any event, the question that woul d
fall for consideration before this Court on the adnmitted fact being a pure
guestion of law, the principle of res judicata shall have no application in the
instant case. Strong reliance in this behalf was placed on Mathura Prasad
Baj oo Jai swal and Qthers vs, Dossibai N B. Jeejeebhoy [(1970) 1 SCC 613]

M. Ajay Siwach, |earned counsel appearing on behalf of the
Respondent, on the other hand, would contend that the Labour Court in its
interimorder dated 24.09.1982 while determning the prelimnary issue had
arrived at a finding that the Respondent was a worknman as he had not been
performng the duties in a supervisory or managerial capacity, as he had
been nmainly doing the job of a |egal clerical nature which having been
uphel d by the | earned Single Judge as well as the Division Bench of the
Hi gh Court, the inmpugned judgnments should not be interfered with. The
| ear ned counsel would contend that in any event as the Appellant has not
preferred any appeal against the judgment of the | earned Single Judge, the
sanme had attained finality and, thus, this Court should not permt the
Appel l ant' to rai se the contention there-against as to whet her the Respondent
is a workman or not. Reliance in thi's behalf has been placed on K K. John
vs. State of Goa [(2003) 8 SCC 193].

DETERM NATI ON
Wor kman:

Section 2(s) of the Act reads as under
"(s) "Workman" neans any person (including an
apprentice) enployed in any industry to do any nanual
unskil l ed, skilled, technical, operational, clerical or
supervisory work for hire or reward, whether the terns of
enpl oyment be express or inplied and for the purposes
of any proceeding under this Act in relation to an
i ndustrial dispute, includes any such person who has been
di sm ssed, discharged or retrenched i n connection wth,
or as a consequence of, that dispute, or whose di sm ssal
di scharge or retrenchnent has led to that dispute, but
does not include any such person -

(i) who is subject to the Air Force Act, 1950
(45 of 1950), or the Arny Act, 1950 (46 of

1950), or the Navy Act, 1957 (62 of 1957);

or

(ii) who is enployed in the police service or-as
an officer or other enployee of a prison; or

(i) who is enployed mainly in a managerial or
adm ni strative capacity; or

(iv) who, being enployed in a supervisory
capacity, draws wages exceedi ng one

thousand si x hundred rupees per nensem or
exercises, either by the nature of the duties
attached to the office or by reason of the
powers vested in him functions nmainly of a
managerial nature,."

A bare perusal of the aforenmentioned provision clearly indicates that a
person would cone within the purview of the said definition if he : (i) is
enpl oyed in any industry; and (ii) perforns any nanual, unskilled, skilled,
technical, operational, clerical or supervisory work.

Thus, a person who perforns one or the other jobs mentioned in the
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af orementi oned provisions only woul d come within the purview of

definition of workman. The job of a clerk ordinarily inplies stereotype

work without power of control or dignity or initiative or creativeness. The
guestion as to whether the enpl oyee has been performng a clerical work or
not is required to be determined upon arriving at a finding as regard the

dom nant nature thereof. Wth a viewto give effect to the expression to do
"any manual, unskilled, skilled, technical, operational, clerical or
supervisory work", the job of the concerned enpl oyee nmust fall wi thin one

or the other category thereof. It would, therefore, not be correct to contend
that nerely because the enpl oyee had not been perform ng any nmanageria

or supervisory duties, ipso facto he would be a wor kman.

In Mss A Sundaranmbal vs. CGovernnent of Goa, Daman and Dieu

and Others [(1988) 4 SCC 42], teachers serving in an educational institution
being not found to be perform ng any duty within the aforenentioned

category has been held not to be workmen. Sinmilarly, an advertising
manager, a chemni st enployed in a sugar nill, gate sergeant in charge of

wat ch and ward staff in a tannery, a welfare officer in a conmrercia
educational institution have also not been held to be worknen. The
Respondent had not been performng any stereotype job. His job involved
creativity. He not only used to render |egal opinions on a subject but also
used to draft pleadi ngs on behalf of the Appellant as also represent it before
various courts/authorities.~ He would al so di scharge a quasi-judicia
functions as an Enquiry O ficer in departnental enquiries against the

wor knmen.  Such a job, in our considered opinion, would not nake hima

wor kman.

In S K Verma (supra), this Court wi thout taking into consideration

the earlier binding precedents and in particular the decision of My & Baker
(I'ndia) Ltd. vs. Workmen [AIR 1967 SC 678] arrived at a concl usion that

an enpl oyee who does not perform any supervisory or nanagerial nature of
duties, would be a workman. S. K. Vernma (supra) was held to have been
rendered per incuriamby a Constitution Bench of this Court in HR

Adyant haya (supra).

The question came up for consideration recently before this Court in
Mukesh K. Tripathi vs. Senior Divisional Manager, LI'C and Others [(2004)
8 SCC 387], wherein it was held

"Once the ratio of May and Baker (supra) and

ot her decisions follow ng the same had been reiterated
despite observations made to the effect that S. K Vernma
(supra) and other decisions follow ng the sanme were
rendered on the facts of that case, we are of the opinion
that this Court had approved the reasoni ngs-of My and
Baker (supra) and subsequent decisions in preference to
S.K Verma (supra).

The Constitution Bench further took notice of the
subsequent amendrment in the definition of 'workman’
and held that even the Legislature inpliedly did not
accept the said interpretation of this Court in S. K 'Verna
(supra) and other deci sions.

It may be true, as has been submitted by M.
Jai singh, that S.K Vernma (supra) has not been expressly
overruled in H R Adyanthaya (supra) but once the said
deci si on has been held to have been rendered per
incuriam it cannot be said to have |laid down a good | aw.
This Court is bound by the decision of the Constitution
Bench.

This court opined
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"The definition of "workman’ as contained in

Section 2(s) of the Industrial Disputes Act, 1947 incl udes
an apprentice, but a 'worknman' defined under the

I ndustrial Disputes Act, 1947 must conformto the

requi renents laid down therein neaning thereby, inter
alia, that he nmust be working in one or the other
capacities mentioned therein and not ot herw se.

* k% * k% * k%

A "workman’ wthin the meaning of Section 2(s)

of the Industrial Disputes Act, 1947 nust not only
establish that he is not covered by the provisions of the
Apprentices Act but nust further establish that he is
enployed in the establishnment for the purpose of doing
any work contenplated in the definition. Even in a case
where a period of apprenticeship is extended, a further
witten contract carrying out such intention need not be
executed. / But in a case where a person is allowed to
conti nue without extending the period of apprenticeship
ei t her expressly or by necessary inplication and regul ar
work is taken fromhim he may beconme a workman. A
person who clains hinself to be an apprentice has certain
rights and obligations under the statute.”

The sai d deci sion has been followed by this Court in U P. State
El ectricity Board vs. Shiv Mhan Singh and Anot her [(2004) 8 SCC 402].

It is nowtrite that the issue as to whether an enpl oyee answers the
description of a workman or not has to be determ ned on the basis of a
concl usi ve evidence. The said question, thus, would require ful

consi deration of all aspects of the matter.

The jurisdiction of the Industrial Court-to make an award in the

di spute woul d depend upon a finding as to whether the concerned enpl oyee

is a workman or not. Wen such an issue is raised, the sanme being a
jurisdictional one, the findings of the Labour Court in that behalf would be
subj ect to judicial review

The High Court furthernore applied wong | egal tests in follow ng

S. K. Verma (supra) in upholding the views of the Labour Court which itself
approached the matter froma wong angle. The Labour Court as also the

H gh Court al so posed a wong question unto thensel ves and, thus,

m sdirected thenselves in | aw

In Chol an Roadways Limted Vs. G Thirugnanasanmbandam [ 2004
(10) SCALE 578], this Court held:

"34\005In the instant case the Presiding Oficer,

I ndustrial Tribunal as also the |earned Single Judge
and the Division Bench of the H gh Court

m sdirected thenselves in [ aw i nsofar as they

failed to pose unto thensel ves correct questions. It
is now well-settled that a quasi-judicial authority
nmust pose unto itself a correct question so as to
arrive at a correct finding of fact. A wong
guestion posed leads to a wong answer. In this
case, furthernore, the nmisdirection in | aw

conmitted by the Industrial Tribunal was apparent
insofar as it did not apply the principle of Res ipsa
| oqui tur which was relevant for the purpose of this
case and, thus, failed to take into consideration a
rel evant factor and furthernore took into

consi deration an irrelevant fact not garmane for
determ ning the issue, nanely, the passengers of
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the bus were mandatorily required to be exam ned.

The Industrial Tribunal further failed to apply the
correct standard of proof in relation to a donestic
enqui ry, which in "preponderance of probability"

and applied the standard of proof required for a
crimnal trial. A case for judicial review was, thus,
clearly nade out."

in this view of the matter, the inpugned award and the judgnments are
not |egally sustainable.

RES- JUDI CATA

It is true that the Appellant did not challenge the judgnment of the
| earned Single Judge. The |l earned Judge in support of his judgment relied
upon an earlier decision of the Hgh Court in Rajesh Garg vs. Managenent
of Punjab State Tube-wel| Corporation Linited and Anot her [1984 (3) SLR
397] but failed to consider the question having regard to the
pronouncenments of this Court including H R Adyanthaya (supra). Rajesh
Garg (supra) was rendered following S. K. Verma (supra), which being not a
good | aw coul d not have been the basis therefor.

The principle of res judicata belongs to the domain of procedure.

VWhen the decision relates to the jurisdiction of a court to try an earlier
proceedi ngs, the principle of res judicata would not cone into play. [ See
Mat hura Prasad Baj oo Jaiswal (supra)].

An identical question cane up for consideration before this Court in
Ashok Leyland Ltd. vs. State of Tami| Nadu and Another [(2004) 3 SCC 1]
wherein it was observed

"The principle of res judicata is a procedura

provision. A jurisdictional question if wongly decided
woul d not attract the principle of res judicata. Wen an
order is passed w thout jurisdiction, the sane becones a
nullity. Wen an order is a nullity, it cannot be supported
by i nvoking the procedural principles like, estoppel

wai ver or res judicatal005"

It would, therefore, be not correct to contend that the decision of the
| earned Single Judge attained finality and, thus, the principle of res judicata
shall be attracted in the instant case.

Rel i ance pl aced by the | earned counsel on K K. John (supra) is

m splaced. |In that case a part of the award was remtted by the court in
exercise of its jurisdiction under Section 16 of ‘the Arbitrati onAct, 1940.
Rej ecting a contention that by reason of such renittance the entire award
becomes void in terms of sub-section (3) of Section 16, it was held

"I'n the present case, we find that the entire award
was not remtted to the arbitrator. The arbitrator was
only required to give determ nation on two points, “and,
therefore, sub-section (3) is not applicable in the present
case. Parliament advisedly has restricted sub-section (3)
of Section 16 of the Act to an award whi ch woul d nmean
the whole award or a part of it. The valid part of the
award al ways renains enforceable in a court of |aw
What can be held to be void is that part of the award
whi ch has not been nmade a rule of court by sustaining the
objections raised with regard thereto inter alia on the
ground that the same suffers froman error apparent on
the face of the record or for any other reason; in the event
the arbitrator or unpire fails to reconsider it and submt
his decision within the tine fixed therefor by the court.
In other words, the word "award" w thin the meaning of
sub-section (3) would also include a part of the award,
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whi ch has been the subject-matter of the order of

rem ssion by the conpetent court. |In any view of the

matter, the applicability of sub \026section (3) of Section 16
of the Act, in the facts and circunstances of the present

case, does not arise inasmuch as the matter is stil

pendi ng before the arbitrator\005"

Furthernore, we are of the opinion that the | aw operating in the field
nmust be stated with precision and clarity and in that view of the matter also it
was necessary for us to deal with the Iegal question raised by M. Lalit.

CONCLUSI ON

For the reasons aforenentioned, the inpugned judgnents of the

Labour Court and the Hi gh Court cannot be upheld. They are set aside
accordingly. However, in the facts and circunstances of this case and
particularly in view of the fact that the Appellant was agreeable to pay 50%
back wages to the Respondent, as directed by the | earned Single Judge and
further having regard to the fact that a substantial portion thereof is said to
have al ready been paid, we would direct the Appellant to pay the bal ance
amount, if any, to the Respondent in terms thereof within eight weeks from

t oday.

The appeals are allowed with the aforenentioned directions. In the

facts and circunstances of the case, there shall be no order as to costs.




