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CASE NO. :
Appeal (civil) 5321 of 2007

PETI TI ONER:
Sant hosh and ot hers

RESPONDENT:
Sar aswat hi bai and anot her

DATE OF JUDGVENT: 20/11/2007

BENCH:
S.B. SINHA & HARJI T SI NGH BEDI

JUDGVENT:
JUDGMENT
ARI SING QUT OF SLP (C) NO. 5437 CF 2006

S.B. SINHA, J.
1. Leave granted

2. Application of Section 14(1) of the H ndu Succession Act, 1956
(hereinafter referred to as \021the Act\022) calls for consideration in this
appeal which arises out of a judgnent and order dated 15th Novenber,

2005 passed by a | earned Single Judge of the Karnataka H gh Court at

Bangal ore in Regul ar Second Appeal No. 276 of 2003.

3 The short factual matrix involved nmay be noticed at the
t hreshol d.

4. For the said purpose, we may notice the geneal ogy of the
fam ly.

Shi var aya ( Dead)
S/ 0. Hanumant happa Pati |

Tri mukhr ao (Died in 1957) Mani kappa ( Dead)
= 1st wife Sundari Bai
(Died on 16.10.1992)

=2nd wi fe Kashi bai

(D-4)
| | o
Sar aswat hi Shar adabai
(P-1) (P-2)
| | | |
Shant abai Mal |'i karj un Jagadevi Mal | amma Neel anma
Neel anma

(Died in 1987)

= wi fe K Kanal abai
(D-3)
|

I
Sant osh Sati sh
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(D-1) (D 2)
5. Oiginal Suit bearing No. 34 of 1964 was filed by Sundrabai

first wife of Trimukhrao (respondent No.1l herein) against Mallikarjun
(since deceased) and Kashi bai (defendant No.4 therein). A consent
decree was passed in that suit, the relevant clauses whereof were as
under : -

\0231. The plaintiff and the defendant no.2 are the
wi ves of deceased Trinbakrao. The defendant

No.1l is the son of Trinmbakrao. The plaintiff

Sundr abai and Mallikarjun and his nother

Kashi bai resides separately.

2. That as per conprom se the |and Sy. No.73
Kh. No.145 to the extent of neasuring 6 acres 33
gunatas. R A Rs.9.00 situated at Khandal a, on
north side bounded in the east the land of

Shi val i ngappa Biradar in the west public way. In
the north the Iand of Shankarappa in the south
remain land Sy. No.73; was given to the plaintiff
for her maintenance. She is in possession of that
portion of |land since 5/6 years. The defendants
will not interfere and obstruct in the peacefu
possessi on of that portion of |and which was given
to the plaintiff for her maintenance, till her death.
The defendants No.1 and 2 will remain in

possessi on of remaining half portion of |and

Sy. No. 73 on south side as owner. The plaintiff

will not alienate (through gift or sale) |and which
was given for her naintenance.

3. That after the death of the plaintiff the |and
given to her will be reversed to the defendant No.1
and 2. The parties will bear their costs of the

cost\024.\1024

6. Mal likarjun died in the year 1987. Sundrabai diedin 1992.
Respondents herein who are heirs and | egal representatives of

Sundrabai filed Original Suit No.210 of 1993 claimng the said | and
adneasuring 6 Acres 33 guntas fromthe Northern side of Survey No.

73 on the ground that she had become owner thereof in termnms of

Section 14(1) of the Act. Appellants who were arrayed in the suit as
defendants inter alia contended that Sundrabai was not the absol ute
owner of the said property having been allotted to her by reason of the
consent decree. It was furthernore contended that the land in suit was
allotted to her by way of mmintenance which she could keep in
possession only during her life tine and, therefore, Section 14(2) of
the Act and not Section 14(1) of the Act would apply.

7. The said suit was dismssed on the premse that the plaintiffs
were not the owners and were not in possession of the suit property.

8. On an appeal having been preferred thereagai nst, the Principa
District Judge Bidar by his judgment and order dated 2nd January,
2003 al l owed the said appeal opining that Section 14(1) of the Act

bei ng applicable, the plaintiffs became the owners of the suit property.

By reason of the inpugned judgment the second appeal preferred by
the appel |l ants has been di sm ssed.

9. M. Sol ashe, |earned counsel appearing on behal f of the
appel l ants, in support of this appeal inter alia would submt that the
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Hi gh Court conmitted a serious error of lawin so far as it failed to
take into consideration that Sundrabai on partition could not have
been allotted 6 Acres 33 guntas of land and in that view of the matter,
al though the Iand which could fall in her share would be covered by
Section 14(1) of the Act, but according to the | earned counsel the
share of Sundrabai in the joint famly being 7/24 in the total |and of
joint famly being 12 acres 33 guntas, share of Sundrabai would cone
only to 3 acres 29 guntas. It was submitted that the word \ 023possessed\ 024
contained in Section 14 (1) of the Act must be construed to nean

owner ship as has been held by this Court in [1959] Supp. 1 SCR 968
Gunmal apura Taggi na Mat ada Kotturuswam vs. Setra Veeravva

and ot hers.

10. M. Patil, |earned counsel appearing on behalf of the
respondents, on the other hand, would support the judgnent. It was

nor eover contended that there is nothing on record to show that the
total agricultural 1ands belonging to the joint famly was only to the
extent of 12 acres 33 guntas. In fact, M. Patil would urge that there
were ot her properties of the joint fanmly besides, the suit |and.

11. Sub-sections (1) and (2) of Section 14 of the Act reads as under: -

\ 02314. Property of ‘a female Hi ndu to be her
absol ute property \026 (1) Any property possessed
by a femal e Hi ndu, 'whether acquired before or
after the commencenment of this Act, shall be held
by her as full owner thereof and not as a limted
owner .

Expl anation V026 In this sub-section, \023property\024
i ncl udes both noveabl e and i nmovabl e property
acquired by a fermal e H ndu by inheritance or

devise, or at a partition, or in lieu of maintenance
or arrears of maintenance, or by gift from any

person, whether a relative or not, before, at or after
the marriage, or by her own skill or exertion, or by
purchase or by prescription, or .in any other manner
what soever, and al so any such property held by her

as stridhana i medi ately before the

comencenent of this Act.

(2) Nothing contained in sub-section (1)
shal |l apply to any property acquired by way of gift
or under a will or any other instrunent or under a
decree or order of a civil Court or under an award
where the terns of the gift, will or other instrunent
or the decree, order or award prescribe a restricted
estate in such property.\024

12. In Gumal apura Taggi na Matada (supra) on which reliance

has been placed by the | earned counsel, this Court “held that Section
14(1) of the Act has wide application. It not only takes within its
sweep a land which was not only in possession of the fermal e Hindu
but al so covers the | and over which she has a right to possess stating:-
\ 023 course, possession referred to in section 14 need not

be actual physical possession or personal occupation of

the property by the Hindu fermal e but nay be possession

in law. The possession of a |licensee, |essee or a

nort gagee fromthe femal e owner or the possession of a

guardi an or a trustee or an agent of the femal e owner

woul d be her possession for the purpose of section 14.

The word "possessed" is used in section 14 in a broad

sense and in the context possession neans the state of

owni ng or having in one’s hands or power. It includes

possession by receipt of rents and profits. The |earned
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Judges expressed the view that even if a trespasser were
i n possession of the Iand belonging to a fermal e owner, it
m ght concei vably be regarded as being in possession of
the femal e owner, provided the trespasser had not
perfected his title. We do not think that it is necessary in
the present case to go to the extent to which the |earned
Judges went. It is sufficient to say that "possessed" in
section 14 is used in a broad sense and in the context
neans the state of owning or having in one's hand or
power. In the case of CGostha Behari v. Haridas Sananta,

P. N. Mookherjee, J., expressed his opinion as to the
meani ng of the words "any property possessed by a

femal e Hindu" in the fol llowi ng words : -

"The opening words in "property possessed by a
femal e Hi ndu" obvi ously nean that to come within
the purview of the section the property must be in
possession of the female concerned at the date of
the commencenent of ‘the Act. They clearly
contenplate the femal e’ s possessi on when the Act
cane into force. That possession m ght have been
ei ther actual or constructive-or in any form
recogni sed by law, but unless the fenmal e Hi ndu
whose Iimted estate in the disputed property is
claimed to have been transfornmed into absolute
estate under this particular section, was at least in
such possession, taking the word "possessi on" in
its wi dest connotation, when the Act canme into
force, the section would not apply.”

(See al so (2005) 5 SCC 390 : Shakuntla Devi vs. Kamla and others
and 2006 (13) SCALE 408 : Chandrika Singh (D) by L.Rs wvs.
Sarjug Singh and anot her

13. Sundr abai \ 022s possession in respect of 6 acres 33 guntas of |and
even prior to the institution of the suit has been accepted in the said
consent decree. Appellants herein undertook not to/interfere in her
peaceful possession thereover. Adnittedly after the death of

Trrmukhrao who died after comng into force of the Act, Sundraba

becane one of the co-owners of the property being one of his wves

who had hal f share in the joint properties. Succession thereof was
governed by Sections 6, 8 and 12 of the Act. It is, therefore, not a
case where she had no right to possess the said land. ~ I f she had a right
to possess the said |land as a co-owner, the question of divesting her of
the said right by invoking sub-section (2) of Section 14 of the Act

woul d not ari se.

14. The stipulations nmade in the consent decree dated 20th July,

1964 nust thus be construed having regard to the well settled |ega
position. It is nowa well settled principle of law that in considering a
deed, the legal position obtaining in this behalf should be kept in

nm nd.

15. Legal position in regard to the right of a female H ndu was |aid

down by this Court in (1977) 3 SCC 99 : V. Tul asanma and ot hers
vs. Sesha Reddy (dead) by L.Rs., wherein the |egal consequences
were sumuari zed as under : -

\023(1) The Hi ndu feral e\ 022s right to mai ntenance is
not an enpty formality or an illusory claimbeing
conceded as a matter of grace and generosity, but

is a tangible right against property which flows
fromthe spiritual relationship between the husband
and the wife and is recogni sed and enj oi ned by

pure Shastric H ndu | aw and has been strongly
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stressed even by the earlier Hindu jurists starting
from Yaj naval kya to Manu. Such a right may not

be a right to property but it is a right against
property and the h usband has a persona

obligation to maintain his wife and if he or the
fam ly has property, the female has the | egal right
to be maintained therefrom If a charge is created
for the maintenance of a fenmale, the said right
beconmes a | egally enforceable one. At any rate,
even without a charge the claimfor maintenance is
doubtl ess a pre-existing right so that any transfer
decl aring or recognising such a right does not
confer any newtitle but nerely endorses or
confirms the pre-existing rights.

(2) Section 14(1) and the Expl anation thereto have
been couched in the w dest possible terns and

nmust be liberally construed in favour of the
femal es so as to advance the object of the 1956 Act
and pronote the socio-econom ¢ ends sought to be
achi eved by this 1ong needed 1egislation

(3) Sub-section (2) of Section 14 is in the nature of
a proviso and has a field of its own w thout
interfering with the operation of Section 14(1)
materially. The proviso should not be construed in
a manner so as to destroy the effect of the main
provi sion or the protection granted by Section
14(1) or in a way so as to becone totally

i nconsi stent with the main provision

(4) Sub-section (2) of Section 14 applies to

i nstruments, decrees, awards, gifts, etc. which
create independent and new titles in favour of the
females for the first tinme and has no application
where the instrunent concerned nerely seeks to
confirm endorse, declare or recognise pre-existing
rights. In such cases a restricted estate in favour of
a female is legally perm ssible and Section 14(1)
will not operate in this sphere. Were, however, an
i nstrunment nerely declares or recognises a pre-
existing right, such as a claimto naintenance or
partition or share to which the fenmale is entitled,
the sub-section has absolutely no application and
the female\022s |imted interest would automatically
be enlarged into an absol ute one by force of
Section 14(1) and the restrictions placed, if any,
under the docunment woul d have to be ignored.

Thus where a property is allotted or transferred to
a female in lieu of maintenance or a share at
partition, the instrument is taken out of the anbit
of sub-section (2) and woul d be governed by

Section 14(1) despite any restrictions p |aced on
the powers of the transferee.

(5) The use of express ternms |ike \021property
acquired by a female H ndu at a partition\022, \021or in
i eu of maintenance\ 022, \02lor arrears of maintenance\ 022,
etc. in the Explanation to Section 14(1) clearly
nmakes sub-section (2) inapplicable to these

cat egori es whi ch have been expressly excepted
fromthe operation of sub-section (2).

(6) The words \021possessed by\ 022 used by the
Legislature in Section 14(1) are of the w dest
possi bl e anplitude and include the state of owning
a property even though the owner is not in actua

or physical possession of the same. Thus, where a
wi dow gets a share in the property under a
prelimnary decree before or at the time when the
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1956 Act had been passed but had not been given
actual possession under a final decree, the property
woul d be deened to be possessed by her and by

force of Section 14(1) she woul d get absol ute
interest in the property. It is equally well settled
that the possession of the w dow, however, mnust

be under some vestige of a claim right or title,
because the section does not contenplate the
possessi on of any rank trespasser wthout any right
or title.

(7) That the words \02lrestricted estate\022 used in
Section 14(2) are wider than limted interest as
indicated in Section 14(1) and they include not

only limted interest, but also any other kind of
limtation that may be placed on the transferee.\024

16. I'n Nazar~Si ngh and ot hers vs. Jagjit Kaur and others : (1996)
1 SCC 35, 'this Court foll owi ng Tulasamma (supra) held as under :-
\ 023The principles enunciated in this decision have been
reiterated in-a nunber of decisions later but have never
been departed from According to this decision, Sub-
section (2) is confined to cases where property is

acquired by a female Hndu for the first tinme as a grant

wi t hout any pre-existing right under a gift, wll,
instrument, decree, order or award, the-terns of which
prescribe a restricted estate in the property. It has al so
been hel d that where the property is acquired by a Hindu
female in lieu of right of maintenance inter alia, it is in
virtue of a pre-existing right and such an acqui sition
woul d not be within the scopeand anbit of Sub-section

(2) even if the instrunent, decree, order or award
allotting the property to her prescribes a restricted estate
in the property. Applying this principle, it nmust be held
that the suit |ands, which were given to Harnel Kaur by
Gurdial Singh in lieu of her maintenance, were held by
Harnmel Kaur as full owner thereof (and not as a limted
owner notwi thstandi ng the several restrictive covenants
acconpanying the grant. (Al so see the recent decision of
this Court in Mangat Mal v. Punni Devi where aright'to
resi dence in a house property was held to attract Sub-
section (1) of Section 14 notwi thstandi ng the fact that the
grant expressly conferred only a limted estate upon her.)
According to Sub-section (1), where any property is

given to a female Hindu in lieu of her naintenance

bef ore the comencenent of the Hindu Succession Act,

such property becones the absolute property of such

femal e H ndu on the comrencenent of the Act provided

the said property was "possessed" by her. Were,

however, the property is given to a femal e Hi ndu towards
her mai ntenance after the commencenent of the Act, “she
becones the absol ute owner thereof the nmonment she is

pl aced i n possession of the said property (unless, of
course, she is already in possession) notw thstanding the
limtations and restrictions contained in the instrunent,
grant or award whereunder the property is given to her

This proposition follows fromthe words in Sub-section

(1), which insofar as is relevant read : "Any property
possessed by a fermale Hindu....after the comencenent

of this Act shall be held by her as full owner and not as a
l[imted owner". In other words, though the instrunent,
grant, award or deed creates a linited estate or a
restricted estate, as the case may be, it stands transforned
into an absol ute estate provided such property is given to
a female Hindu in lieu of mmintenance and is placed in
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her possession. So far as the expression "possessed” is
concerned, it too has been the subject-matter of
interpretation by several decisions of this Court to which
it is not necessary to refer for the purpose of this case.\024
(enphasi s suppli ed)

17. In view of the aforenentioned binding authoritative
pronouncenents of this Court, we are of the opinion that the pre-

exi sting right of Sundrabai was crystallized by reason of the said
consent decree. Furthernore there is nothing on record to show that

12 acres 33 guntas of |land was the only property belonging to the joint
famly and thus, she had been granted nore | ands to which she was

not entitled to.

18. In view of the matter, we do not find any infirmty in the
i mpugned judgnent. -~ The appeal is accordingly dism ssed with costs.
Counsel N 022s fees assessed at Rs. 10, 000/ -.




