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CASE NO. :
Appeal (civil) 4327 of 2006

PETI TI ONER
Beed District Central Co-Operative Bank Ltd.

RESPONDENT:
State of Maharashtra and O's.

DATE OF JUDGVENT: 29/09/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGVENT

S.B. Sinha, J.
Leave granted.

Appel l ant (Bank) is a co-operative society registered under the Maharashtra
Co-operative Societies Act, 1960. Respondents are its enployees. On their
superannuation they were entitled to paynent of gratuity. A policy decision
was taken by the Bank to extend the benefit of better rate of gratuity to a
| arge nunber of its enployees. A scheme was fornul ated therefor which was
linked with a policy of Life Insurance Corporation of India who were on its
roll on and from1.12.1975. In terns of the said scheme, the rate of
gratuity was to be calcul ated on-one nonth’s-salary .for every conpleted
years of service with ceiling limt of 20 nonths’ salary. It was operative
from1975 to 19.7.1996. The enpl oyees of the Bank accepted the said schene
and avail ed the benefits thereof. The sai d schene was anended providing for
paynment of gratuity at the rate of 26 days’ salary for every conpl eted year
of service with a ceiling linmt of Rs. 1.7 |lakhs. The said scheme was
operative from May, 1994 to 24.9.1997. Yet again, a schene was fl oated
raising the ceiling limt of Rs.1.7 lakhs to Rs.2.50 | akhs. Paynent of
Gratuity Act, 1972 (for short, ‘1972 Act’) was enacted by the Parlianent to
provide for a schene for the paynment of gratuity to its enpl oyees engaged
in factories, mines, oilfields, plantations, ports, railway conpanies,
shops or other establishnments and for matters connected therewith or

i ncidental thereto. "Conpleted year of service" has been defined to nean
conti nuous service for one year. Paynent of gratuity is provided for in
Section 4 thereof; the relevant portion whereof reads as under

"4. Paynent of gratuity.- (1) Gatuity shall be payable to an enpl oyee on
the termination of his enploynent after he has rendered continuous service
for not less than five years, -

(a) on his superannuation, or

(b) on his retirenent or resignation, or

(c) on his death or disablement due to accident or disease:

(2) For every conpleted year of service or part thereof in excess

of six nonths, the enployer shall pay gratuity to an enpl oyee at

the rate of fifteen days’ wages based on the rate of wages | ast

drawn by the enpl oyee concer ned.

(3) The anpunt of gratuity payable to an enpl oyee shall not exceed
three | akhs and fifty thousand rupees.

(4) For the purpose of conputing the gratuity payable to an
enpl oyee who is enployed, after his disablenment, on reduced wages,
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his wages for the period preceding his disablenent shall be taken
to be the wages received by himduring that period, and his wages
for the period subsequent to his disablenent shall be taken to be
the wages as so reduced.

(5) Nothing in this section shall affect the right of an enpl oyee
to receive better terns of gratuity under any award or agreenent or
contract with the enployer."

In terms of the provisions of the said Act, the ceiling limt of the ampunt
of gratuity was raised to 2.50 | akhs. The rate of gratuity, however, was to
be determ ned at the rate of 15 days’ salary for every conpl eted year of
service. The said ceiling limt, however, was |later on increased to 3.50

| akhs by reason of an anendnent nade by Payment of Gratuity (Anendnent)

Act, 1998 (for short, ‘1998 Act’), which was given a retrospective effect
from Sept ember, 1997.

Respondents retired during the currency of the schenme of the Bank in termns
wher eof , although the rate of gratuity was to be calculated at the rate of
26 days’ ‘'salary for every conpleted year of service, the ceiling Iimt

t hereof was 1.7 | akhs and 2.50 lakhs between the period 20.7.1996 and
30.11.1999; and the period 1.12.1999 and 17.1.2005 respectively. The anount
of gratuity offered to themin terms of the scheme was accepted. However,
they raised a claimthat they were entitled to the benefit of both the
schenes as also the ceiling limt fixed under the 1998 Act. The said
contention of Respondents was accepted not only by the Deputy Commi ssioner
of Labour, Aurangabad by a judgnment and order dated 12.7.2005, but also by
the H gh Court in terns of its order dated 9.8.2005.

The short question which arises for our consideration is as to whether
keeping in view the provisions contained in Sub-Section (5) of Section 4 of
1972 Act, Respondents herein although would be entitled to the benefit of
ceiling limt of 3.5 lakhs, the rate of gratuity should be cal cul ated at
the rate of 26 days’ instead and in place of 15 days salary for every

conpl eted year of service in terms of the 1972 Act.

M. U U Lalit, |earned Seni or Counsel appearing on behalf of Appell ant
submitted that Respondents are not entitled to the said benefit.

M. Shekhar Naphade, |earned Seni or Counsel appearing on behal f  of
Respondents, on the other hand, submitted that different Sub-Sections of
Section 4 of the 1972 Act provided for different ternms and in-that view of
the matter, statutory termshall prevail over the contractual term Having
regard to the Sub-sections of Section 4, unless that portion of the
contractual term which is contrary to or inconsistent-with the statutory
term shall stand deleted so as to give way to the intention of the
Parliament. The | earned counsel would contend that for the aforenmentioned
pur pose the contract can be severed upon applying the ‘doctrine of blue
pencil’.

It is not in dispute that Appellant-Bank had its own gratuity schene. The
sai d schene constituted one of the ternms of contract of enploynent between
the parties. Under the schenme, enployees were entitled to gratuity on the
followi ng terns
(i) eligibility to receive gratuity Mninumb5 years of service
(ii) rate of gratuity 26 days’ wages for every

conpl eted year of service

(iii) t he maxi mum anount of Rs. 2, 50, 000/ -

gratuity
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Wher eas Respondents intended to have benefit of rate of gratuity under the
aforesaid terns (i) and (ii); according to them in the above table; term
(iii) contained in the contract of enploynent being repugnant to Section
4(3) of the 1972 Act and void under Section 23 of the Contract Act, must be
repl aced by Section 4(3) of the 1972 Act.

The ‘doctrine of blue pencil’ was evolved by the English and Anerican
Courts. In Hal sbury’s Laws of England (4th Edn. Vol.9), p.297, para 430,
it is stated:

"430. Severance of illegal and void provisions - A contract will rarely be
totally illegal or void and certain parts of it may be entirely lawful in
thensel ves. The question therefore arises whether the illegal or void parts

nmay be separated or "severed'' fromthe contract and the rest of the
contract enforced without them Nearly all the cases arise in the context
of restraint of trade, but the follow ng principles are applicable to
contracts in general"

In P. Ranmanatha Aiyar’'s Advanced Law Lexicon, 3rd Edn. 2005, Vol
|, p.553-554, it is stated:

"Bl ue pencil doctrine (test). A judicial standard for deciding whether to
inval i date the whole contract or only the of fending words. Under this
standard, only the offending words are invalidated if it would be possible
to delete themsinply by running a blue pencil through them as opposed to
changi ng, addi ng, or rearrangi ng words. (Black, 7th Edn., 1999)

This doctrine holds that if Courts can render ‘an unreasonabl e restraint
reasonabl e by scratching out the offensive portions of the covenant, they
shoul d do so and then enforce the renminder. Traditionally, the doctrine is
applicable only if the covenant in question is applicable, so that the
unreasonabl e portions may be separated. E. P.l, of Ceveland, Inc. v.

Basl er, 12 Chio App2d 16: 230 NE2d 552, 556.

Bl ue pencil rule/test. - Legal theory that permits a judge to limt
unr easonabl e aspects of a covenant not to conpete.

Severance of contract. - "severance can be effected when the part severed
can be renoved by running a blue pencil through it w thout affording the
remai ning part. Attwood v. Lamont, (1920) 3 K571 (Banking)

Arule in contracts a Court may strike parts of a covenant not to conpete
in order to make the covenant reasonable. (Merriam Webster)

Phrase referring to severance (g.v.) of contract. "Severance can be
effected when the part severed can be renmoved by running a bl ue penci
through it" w thout affording the remaining part. Attwood v. Lanont, (1920)
3 KB 571. (Banking)"

The matter has recently been considered by a | earned Judge of this Court
whil e exercising his jurisdiction under Sub-Section (6) of Section 11 of
the Arbitration and Conciliation Act, 1996 in the case of Shin Satellite
Public Co, Ltd. v. Jain Studios Ltd., [2006] 2 SCC 628.

We, however, are of the opinion that the said doctrine cannot be said to
have any application whatsoever in the instant case. Undoubtedly, the
Payment of Gratuity Act is a beneficial statute. Wen two views are
possi bl e, having regard to the purpose, the Act seeks to achieve being a
social welfare legislation, it may be construed in favour of the worknan.
However, it is also trite that only because a statute is beneficent in
nature, the same would not nean that it should be construed in favour of
the worknen only although they are not entitled to benefits thereof. (See
Regi onal Director, Enployees’ State Insurance Corporation, Trichur v.
Ramanuj a Match Industries, AR (1985) SC 278).
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Applying the ‘Golden Rule of Interpretation of Statute’, to us it appears
that the question should be considered fromthe point of view of the nature
of the schene as also the fact that the parties agreed to the terns
thereof. Wen better ternms are offered, a workman takes it as a part of the
package. He may volunteer therefor, he may not. Sub-Section (5) of Section
4 of the 1972 Act provides for a right in favour of the workman. Such a
right may be exercised by the workman concerned. He need not necessarily do
it. It is the right of individual workman and not all the worknen. Wen the
expression "terns" has been used, ordinarily it nust nmean "all the terns of
the contract”. While interpreting even a beneficent statute, |ike, Paynent
of Gatuity Act, we are of the opinion that either contract has to be given
effect to or the statute. The provisions of the Act envisage for one
schene. It could not be segregated. Sub-Section (5) of Section 4 of the
1972 Act does not contenplate that the workman would be at liberty to opt
for better terns of the contract, while keeping the option open in respect
of a part of the statute. Wiile-reserving his right to opt for the

benefi cent provisions of the statute or the agreenent, he has to opt for
ei t her ,of ‘them and not the best of the terms of the statute as well as
those of the contract. He cannot have both. If such an interpretation is
given, the spirit of the Act shall be lost. Even in Shin Satellite (supra),
this Court stated :

"The proper test for deciding validity or otherwi se of an agreenent
or order is "substantial severability" and not "textua
divisibility". 1t is the duty of the court to sever and separate
trivial or technical parts by retaining the main or substantia

part and by giving effect to the atter if it is legal, |awful and
ot herwi se enforceable. In such cases, the court nust consider the
qguestion whet her the parties could have agreed on the valid terns
of the agreenent had they known that the other ternms were invalid
or unlawful. If the answer to the said questionis in the
affirmative, the doctrine of severability would apply and the valid
terns of the agreenent could be enforced, ignoring invalid terms.
To hol d ot herwi se woul d be

"to expose the covenanter to the al nost inevitable risk of
litigation which in nine cases out of ten he is very ill-able to

af ford, should he venture to act upon his own opinion as to how far
the restraint upon hi mwould be held by the court to be reasonabl e,
while it may give the covenantee the full benefit of ‘unreasonable
provisions if the covenanter is unable to face litigation."

It is significant that in the event the ampbunt of gratuity is calculated at
the rate of 26 days’ salary for every conpleted year of service, vis-a-vis,
15 days5 salary therefor, the tenure of an enployee simlarly situate wll

vary. Wereas in the forner case an enpl oyee nay receive the entire anmount

of gratuity while working for a lesser period, inthe latter case an

enpl oyee drawi ng the sane salary will have to work for a | onger period.

We are, therefore, of the opinion that the worknman cannot opt for both the
terns. Such a construction woul d defeat the purpose for which Sub-Section
(5) of Section 4 has been enacted. For the reasons aforenentioned, the

i mpugned judgment cannot be sustained, which is set aside accordingly. The
appeal is allowed. No costs.




